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Orders to Show Cause

• To obtain any interlocutory restraints—whether temporary or preliminary—plaintiff 

must prevail on four prongs:1

1. If relief is not granted, irreparable harm will result

2. Underlying law is well settled

3. Material facts are not substantially disputed and plaintiff is likely to succeed on the merits

4. Plaintiff’s anticipated hardship if relief is not granted outweighs defendant’s hardship if relief is 

granted (“balance of the hardships”)

• Each prong must be proven by clear and convincing evidence,2 except court may “take 

a less rigid view” if injunction would merely preserve the status quo3

3

1 Crowe v. De Gioia, 90 N.J. 126 (1982).
2 Dolan v. De Capua, 16 N.J. 599 (1954).
3 Waste Mgmt. of N.J., Inc. v. Union Cnty. Utils. Auth., 399 N.J. Super. 508, 520 (App. Div. 2008).



 Practice Tip: Irreparable Harm

• Threatened harm must be truly irreparable—“cannot be adequately redressed by pecuniary 
damages”1

• Scenarios that may threaten irreparable harm:

• Former employees plan to open a competing business nearby, violating restrictive covenant2

• Pregnant defendant intends to exclude plaintiff, the child’s father, from the delivery3

• Ambiguous ballot question results in a vote to convert from appointed to elected school board, with 
voters not adequately informed about repercussions of the change4

• Scenarios that likely do not threaten irreparable harm:

• Attorney seeks to collect legal fees and assert lien against the estate she represented5

• In a dispute subject to mandatory arbitration clause, party wishes for court, not arbitrator, to decide 
whether the case should be consolidated with a related case6

4

1 Crowe, 90 N.J. at 139. 4 City of Orange Twp. Bd. of Educ. v. City of Orange Twp., 451 N.J. Super. 310 (Ch. Div. 2017).
2 J.H. Renadre, Inc. v. Sims, 312 N.J. Super. 195 (Ch. Div. 1998). 5 In re Estate of Balgar, 399 N.J. Super. 426 (Ch. Div. 2007).
3 Plotnick v. DeLuccia, 434 N.J. Super. 597 (Ch. Div. 2013). 6 D.R. Horton, Inc., N.J. v. J.J. DeLuca Co., Inc., 410 N.J. Super. 357 (Ch. Div. 2008).



Arbitration

• Courts have “strong preference” for enforcing arbitration agreements1

• An issue is presumed arbitrable absent a “positive assurance” that the arbitration 

clause is not “susceptible of an interpretation that covers the asserted dispute”2

• Party seeking arbitration may file summary action; if action containing arbitrable 

issues is already pending, party may make application to the court in that action3

• Before arbitrator is appointed, court may order provisional remedies for good cause 

shown4—especially “urgent relief”5

5

1 Hirsch v. Amper Fin. Servs., LLC, 215 N.J. 174, 186 (2013). 4 N.J.S.A. 2A:23B-8.
2 Waskevich v. Herold Law, P.A., 431 N.J. Super. 293, 298 (App. Div. 2013). 5 Minkowitz v. Israeli, 433 N.J. Super. 111, 133 (App. Div. 2013).
3 N.J.S.A. 2A:23B-7.



Court-appointed Fiduciaries

• Statutory and equitable authorities allow for several varieties based on type of entity 
and needs of case:

• Statutory receiver

• Custodial receiver

• Statutory custodian or provisional director

• Special fiscal agent

• Receiverships are generally disfavored
• ”The appointment of any receiver is an extraordinary remedy” requiring “imposing and persuasive 

proof” because it has a “paralytic effect . . . on corporate affairs”1

• ”[S]uch drastic action is avoided where possible, and if the relief necessary can be accomplished 
by some less onerous expedient”2

6

1 First Nat’l State Bank v. Kron, 190 N.J. Super. 510, 513 (App. Div. 1983).
2 Roach v. Margulies, 42 N.J. Super. 243, 245–46 (App. Div. 1956).



Statutory Receivers

• Equitable remedy described in the Business Corporations Act1

• Receiver acquires legal title to corporate assets,2 empowering him/her to:
• wind up corporation’s affairs;

• pay or settle debts;

• liquidate assets;

• dissolve the entity;

• Creditors, shareholders (≥10% ownership), or corporation itself (by board resolution) can seek 
appointment of receiver3

• Available in case of:
• insolvency;

• suspension of business operations due to lack of funds; or

• business conducted at great loss and with great prejudice to creditors or shareholders4

7

1 N.J.S.A. 14A:14-2. 4 N.J.S.A. 14A:14-2(2).
2 N.J.S.A. 14A:14-4.
3 N.J.S.A. 14A:14-2(1).



Custodial Receivers

• Court of equity has inherent power to appoint receiver, even if corporation is solvent, 

on ground of:

• gross or fraudulent mismanagement, or

• gross abuse of trust or general dereliction of duty1

• Breadth of powers is subject to the court’s discretion

• May include “the power to sell assets of the company under the court’s supervision and, if 

necessary, the company itself”2

• Normally limited to only actions that preserve corporate assets—might later be converted to 

statutory receiver for purposes of liquidation if circumstances require3

• Court should consider appointment “only as a last resort”4

8

1 Roach, 42 N.J. Super. at 245. 4 Id. at 249.
2 Ravin, Sarasohn, Cook, Baumgarten, Fisch & Rosen, P.C. v. Lowenstein Sandler, P.C., 365 N.J. Super. 241, 249 (App. Div. 2003).
3 Id. at 253–54 (Fisher, J.A.D., concurring).



Statutory Custodians and Provisional Directors

• Equitable remedy described in the Business Corporations Act1 and, for LLCs, the 

RULLCA2

• Instead of dissolving entity, court appoints person to exercise powers of a board 

member or officer—manage affairs, act in entity’s best interests

• Corporate shareholders or LLC members have standing to request remedy; typically 

brought derivatively on entity’s behalf

• Available in case of:

• deadlock; or

• illegal, fraudulent, or oppressive conduct by the controlling shareholders/members

9

1 N.J.S.A. 14A:12-7.
2 N.J.S.A. 42:2C-48(b).



Special Fiscal Agents

• Developed from equity jurisprudence—not statutory

• Agent appointed pendente lite with powers tailored to the needs of the case

• Preserve assets and oversee operations (collect rents, hire employees, buy supplies, etc.)

• Investigate

• Represent oppressed minority shareholder/member

• Act as peacekeeper

• In many circumstances, advantageous compared to receivership

• “Less drastic”1 than receivership—preserves entity’s reputation, avoids alarming creditors

• Agent does not take legal title to assets, cannot dissolve entity

• Typically temporary until issues are resolved

10

1 N.J. Realty Concepts, LLC v. Mavroudis, 435 N.J. Super. 118, 125 (App. Div. 2014).



Minority Freezeouts and Oppression

• Minority shareholder/member has certain statutory protections if oppressed by 

majority1

• Appointment of a custodian or provisional director

• Sale of corporate stock

• Dissolution of corporation

• Protections especially necessary in closely held entity because minority shareholder 

cannot readily sell interest when dissatisfied with management2

• Oppressed party need not technically be a minority stakeholder—it is a “qualitative 

evaluation of the actual control [he or she] may exert,” not a “mechanistic count of 

stock ownership percentages”3

11

1 N.J.S.A. 14A:12-7(1)(c); N.J.S.A. 42:2C-48.
2 Brenner v. Berkowitz, 134 N.J. 488, 505 (1993).
3 Bonavita v. Corbo, 300 N.J. Super. 179, 187–89 (Ch. Div. 1996).



 Practice Tip: Spotting “Oppression”

• Oppression does not necessarily require “wrongful conduct” by majority—simply 

considers the minority’s “reasonable expectations,”1 which is context-sensitive

• Example: Corporation paid salary to 50-percent owner during his life; his widow does not work for 

company and so receives no salary or any other benefit from the 50-percent stake; she can 

reasonably expect to have her otherwise-worthless share bought out by the majority owner2

• Example: Minority owners received dividends based on their percentage of ownership; they retire 

from working for the company but retain ownership, expecting to continue the dividends as 

before, but company changes the calculation to be based on work contributions; the change 

frustrates their reasonable expectation that their shares would not arbitrarily become worthless3

• Before claiming oppression, examine shareholder’s or member’s history with the 

business to determine what expectations might be reasonable

12

1 Bonavita, 300 N.J. Super. at 194.
2 Id. at 199.
3 In Re Kemp & Beatley, Inc., 64 N.Y.2d 63 (N.Y. 1984) (cited in Bonavita, id. at 195–96).



Shareholder and Valuation Issues

• What standard of value applies?

• If shareholder’s agreement or operating agreement sets formula, court likely will accept it in 

absence of evidence of oppression1

• If entity is closely held, courts seek “fair value” (distinguish from “fair market value”)

• What is the proper date of valuation?

• For corporations: Date of commencement of the action, or other date that court deems equitable2

• For LLCs: No presumptive date—sale must be generally “fair and equitable”3

• Should discounts apply?

• When valuing an oppressor’s interest—likely yes4

• When valuing an oppressed minority’s interest, or in case of simple deadlock—likely no5

13

1 E.g., Namerow v. PediatriCare Assocs., LLC, 461 N.J. Super. 133, 144–45 (Ch. Div. 2018). 4 See Balsamides v. Protameen Chems., Inc., 160 N.J. 352, 377 (1999).
2 N.J.S.A. 14A:12-7(8)(a). See also Musto v. Vidas, 333 N.J. Super. 52, 63 (App. Div. 2000). 5 See Brown v. Brown, 348 N.J. Super. 466, 487 (App. Div. 2002).
3 N.J.S.A. 42:2C-48(b), -47(c).



Choice of Law

• Courts generally will respect choice-of-law provision in shareholder or operating 

agreement unless:

• there is no reasonable basis for the choice, and the chosen state has no substantial relationship 

to the parties; or

• New Jersey has a materially greater interest in the matter, and application of the chosen state’s 

law would be contrary to fundamental New Jersey policy1

• Delaware commonly used for incorporation, and many laws are drastically different 

from New Jersey—for example:

• Minority shareholders entitled to significantly less protection

• Parties can more easily waive fiduciary duties by contract2

14

1 Instructional Sys. v. Computer Curriculum Corp., 130 N.J. 324, 341–42 (1992).
2 Contrast Skye Mineral Inv’rs, LLC v. DXS Capital (U.S.) Ltd., 2020 Del. Ch. LEXIS 72, at *49 (Ch. Ct. 2020) (an LLC manager’s “fiduciary duties may be disclaimed” if the operating agreement “do[es] so clearly”) with N.J.S.A. 42:2C-

11(c)(4) (“An operating agreement may not . . . eliminate the duty of loyalty, the duty of care, or any other fiduciary duty” except under certain circumstances).



Common Pitfalls and Practice Issues

• Corporate formalities: Is there a board? Bylaws? Governing agreement? Existence or non-
existence can impact relief and valuation

• Prior valuations: Have stakeholders valued their interests for a different purpose—estate 
planning, divorce, loan application? Could inform court’s valuation method in the current 
dispute

• Discovery: “Personal” devices (phones, computers) may be discoverable if corporation paid for 
them

• Legal fees: Is corporation paying majority shareholders’ fees? What about the minority 
shareholders?

• Will fees be advanced before any adjudication of the merits?

• Will shareholders be indemnified after the fact?

15



QUESTIONS?

16
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OTSC as Original Process –  
Submitted with New Complaint 
Preliminary Injunctive Relief 
Pursuant to Rule 4:52-1 – No TRO 

 Superior Court of New Jersey 
   Division   Part 
   County 
 , Docket Number    

Plaintiff(s)  Civil Action 

Order to Show Cause 
Preliminary Injunction 
Pursuant to Rule 4:52 

v. 

 , 
Defendant(s)  

 

This matter being brought before to the court by                                                             , attorney for plaintiff,  

                                                            , seeking relief by way preliminary injunction at the return date set forth 

below pursuant to R. 4:52, based upon the facts set forth in the verified complaint filed herewith and for good 

cause shown. 

It is on this           day of                           , 20     , ORDERED that  

defendant(s),                                                             , appear and show cause before the Superior Court at the  

                            County Courthouse in                                                         , New Jersey at           o’clock in the  

          noon or as soon thereafter as counsel can be heard, on the          day of                           , 20          why an 

order should not be issued preliminarily enjoining and restraining,                                                             , from: 

(Set forth with specificity the return date relief that the plaintiff is seeking) 

A.   

B.   

C.   

D. Granting such other relief as the court deems equitable and just.  

And it is further ORDERED that: 

1. A copy of this order to show cause, verified complaint, legal memorandum and any supporting affidavits 

or certifications submitted in support of this application be served upon the defendant(s)   personally, or  

                                                              within           days of the date hereof, in accordance with R. 4:4-3 and 

R. 4:4-4, this being original process. 

2. The plaintiff must file with the court his/her/its proof of service of the pleadings on the defendant no 

later than three (3) days before the return date. 
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3. Defendant(s) shall file and serve a written response to this order to show cause and the request for entry 

of injunctive relief and proof of service by                    .  The original documents must be filed with the clerk of 

the Superior Court in the county listed above.  A directory of these offices is available in the Civil Division 

Management Office in the county listed above and online at njcourts.gov/forms/10153_deptyclerklawref.pdf.  

You must send a copy of your opposition papers directly to Judge                                                  , whose 

address is                                                                                , New Jersey.  You must also send a copy of your 

opposition papers to the plaintiff’s attorney whose name and address appears above, or to the plaintiff, if no 

attorney is named above.  A telephone call will not protect your rights; you must file your opposition and pay 

the required fee of $                and serve your opposition on your adversary, if you want the court to hear your 

opposition to the injunctive relief the plaintiff is seeking. 

4. The plaintiff must file and serve any written reply to the defendant’s order to show cause opposition  

by                    .  The reply papers must be filed with the Clerk of the Superior Court in the county listed above 

and a copy of the reply papers must be sent directly to the chambers of Judge                                                  . 

5. If the defendant does not file and serve opposition to this order to show cause, the application will be 

decided on the papers on the return date and relief may be granted by default, provided that the plaintiff files a 

proof of service and a proposed form of order at least three days prior to the return date. 

6. If the plaintiff has not already done so, a proposed form of order addressing the relief sought on the 

return date (along with a self-addressed return envelope with return address and postage) must be submitted to 

the court no later than three (3) days before the return date. 

7. Defendant takes notice that the plaintiff has filed a lawsuit against you in the Superior Court of New 

Jersey.  The verified complaint attached to this order to show cause states the basis of the lawsuit.  If you 

dispute this complaint, you, or your attorney, must file a written answer to the complaint and proof of service 

within 35 days from the day of service of this order to show cause; not counting the day you received it. 

These documents must be filed with the Clerk of the Superior Court in the county listed above.  A 

directory of these offices is available in the Civil Division Management Office in the county listed above and 

online at njcourts.gov/forms/10153_deptyclerklawref.pdf.  Include a $                filing fee payable to the 

“Treasurer State of New Jersey.”  You must also send a copy of your Answer to the plaintiff’s attorney whose 

name and address appear above, or to the plaintiff, if no attorney is named above.  A telephone call will not 

protect your rights; you must file and serve your Answer (with the fee) or judgment may be entered against you 

by default.  Please note: opposition to the order to show cause is not an Answer and you must file both.  Please 

note further: if you do not file and serve an Answer within 35 days of this Order, the court may enter a default 

against you for the relief plaintiff demands. 

http://www.njcourts.gov/forms/10153_deptyclerklawref.pdf
http://www.njcourts.gov/forms/10153_deptyclerklawref.pdf
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8. If you cannot afford an attorney, you may call the Legal Services office in the county in which you live 

or the Legal Services of New Jersey Statewide Hotline at 1-888-LSNJ-LAW (1-888-576-5529).  If you do not 

have an attorney and are not eligible for free legal assistance you may obtain a referral to an attorney by calling 

one of the Lawyer Referral Services.  A directory with contact information for local Legal Services Offices and 

Lawyer Referral Services is available in the Civil Division Management Office in the county listed above and 

online at njcourts.gov/forms/10153_deptyclerklawref.pdf. 

9. The court will entertain argument, but not testimony, on the return date of the order to show cause, 

unless the court and parties are advised to the contrary no later than           days before the return date. 

 

  
 J.S.C. 

 

http://www.njcourts.gov/forms/10153_deptyclerklawref.pdf
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OSC as Original Process –  
Submitted with New Complaint 
Preliminary Injunctive Relief and 
Temporary Restraining Order 
Pursuant to Rule 4:52 

 Superior Court of New Jersey 
   Division   Part 
   County 
 , Docket Number    

Plaintiff(s)  Civil Action 

Order to Show Cause 
With Temporary Restraints 

Pursuant to Rule 4:52 

v. 

 , 
Defendant(s)  

 

This matter being brought before to the court by                                                             , attorney for plaintiff,  

                                                            , seeking relief by way of temporary restraints pursuant to R. 4:52, based 

upon the facts set forth in the verified complaint filed herewith; and it appearing that  the defendant has notice 

of this application, or  defendant consent’s to plaintiff’s application, or  immediate and irreparable damage 

will probably result before notice can be given and a hearing held, and for good cause shown. 

It is on this           day of                           , 20     , ORDERED that  

defendant,                                                             , appear and show cause before the Superior Court at the  

                            County Courthouse in                                                         , New Jersey at           o’clock in the  

          noon or as soon thereafter as counsel can be heard, on the          day of                           , 20          why an 

order should not be issued preliminarily enjoining and restraining defendant,  

                                                            , from: (set forth with specificity the return date relief that the plaintiff is seeking) 

A.   

B.   

C.   

D. Granting such other relief as the court deems equitable and just.  

And it is further ORDERED that pending the return date herein, the defendant is [temporarily] enjoined and 

restrained from: (set forth with specificity the temporary restraints that the plaintiff is seeking) 

A.   

B.   

C.   
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And it is further ORDERED that: 

1. The defendant may move to dissolve or modify the temporary restraints herein contained on two (2) 

days’ notice to the                                                             . 

2. A copy of this order to show cause, verified complaint, legal memorandum and any supporting affidavits 

or certifications submitted in support of this application be served upon the defendant  personally, or  

                                                              within           days of the date hereof, in accordance with R. 4:4-3 and 

R. 4:4-4, this being original process. 

3. The plaintiff must file with the court his/her/its proof of service of the pleadings on the defendant no 

later than three (3) days before the return date. 

4. Defendant shall file and serve a written response to this order to show cause and the request for entry of 

injunctive relief and proof of service by                    .  The original documents must be filed with the Clerk of 

the Superior Court in the county listed above.  A directory of these offices is available in the Civil Division 

Management Office in the county listed above and online at njcourts.gov/forms/10153_deptyclerklawref.pdf.  

You must send a copy of your opposition papers directly to Judge                                                  , whose 

address is                                                                                , New Jersey.  You must also send a copy of your 

opposition papers to the plaintiff’s attorney whose name and address appears above, or to the plaintiff, if no 

attorney is named above.  A telephone call will not protect your rights; you must file your opposition and pay 

the required fee of $                and serve your opposition on your adversary, if you want the court to hear your 

opposition to the injunctive relief the plaintiff is seeking. 

5. The plaintiff must file and serve any written reply to the defendant’s order to show cause opposition  

by                    .  The reply papers must be filed with the Clerk of the Superior Court in the county listed above 

and a copy of the reply papers must be sent directly to the chambers of Judge                                                  . 

6. If the defendant does not file and serve opposition to this order to show cause, the application will be 

decided on the papers on the return date and relief may be granted by default, provided that the plaintiff files a 

proof of service and a proposed form of order at least three days prior to the return date. 

7. If the plaintiff has not already done so, a proposed form of order addressing the relief sought on the 

return date (along with a self-addressed return envelope with return address and postage) must be submitted to 

the court no later than three (3) days before the return date. 

8. Defendant take notice that the plaintiff has filed a lawsuit against you in the Superior Court of New 

Jersey.  The verified complaint attached to this order to show cause states the basis of the lawsuit.  If you 

dispute this complaint, you, or your attorney, must file a written answer to the complaint and proof of service 

within 35 days from the date of service of this order to show cause; not counting the day you received it. 

http://www.njcourts.gov/forms/10153_deptyclerklawref.pdf
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These documents must be filed with the Clerk of the Superior Court in the county listed above.  A 

directory of these offices is available in the Civil Division Management Office in the county listed above and 

online at njcourts.gov/forms/10153_deptyclerklawref.pdf.  Include a $                filing fee payable to the 

“Treasurer State of New Jersey.”  You must also send a copy of your Answer to the plaintiff’s attorney whose 

name and address appear above, or to the plaintiff, if no attorney is named above.  A telephone call will not 

protect your rights; you must file and serve your Answer (with the fee) or judgment may be entered against you 

by default.  Please note:  Opposition to the order to show cause is not an Answer and you must file both.  Please 

note further: if you do not file and serve an Answer within 35 days of this Order, the Court may enter a default 

against you for the relief plaintiff demands. 

9. If you cannot afford an attorney, you may call the Legal Services office in the county in which you live 

or the Legal Services of New Jersey Statewide Hotline at 1-888-LSNJ-LAW (1-888-576-5529).  If you do not 

have an attorney and are not eligible for free legal assistance you may obtain a referral to an attorney by calling 

one of the Lawyer Referral Services.  A directory with contact information for local Legal Services Offices and 

Lawyer Referral Services is available in the Civil Division Management Office in the county listed above and 

online at njcourts.gov/forms/10153_deptyclerklawref.pdf. 

10. The court will entertain argument, but not testimony, on the return date of the order to show cause, 

unless the court and parties are advised to the contrary no later than           days before the return date. 

 

  
 J.S.C. 

 

http://www.njcourts.gov/forms/10153_deptyclerklawref.pdf
http://www.njcourts.gov/forms/10153_deptyclerklawref.pdf
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Special Fiscal Agents—Armed Peacekeepers

by Thomas P. Scrivo, Alexandra V. Gallo and Andrew Gimigliano

C
ourts of equity are inherently tasked with

expeditiously resolving unique and increas-

ingly complex matters. As a result, courts of

equity have broad powers to craft remedies

to address the peculiarities that any case

presents. One of the most powerful and,

perhaps, useful tools a chancellor has in his or her arsenal is

the special fiscal agent. The powers and duties of special fiscal

agents arguably are limited only by the creativity of the judge

making the appointment. From the practitioner’s perspective,

the appointment of a special fiscal agent can be a mixed bag.

However, since the 1950s, courts of equity in New Jersey have

used these equitable appointments without much formal cri-

tique, comment, or limitation.

What follows is a survey of the law establishing the scope

of a court’s authority to appoint special fiscal agents and some

practical issues to consider in the special fiscal agent appoint-

ment process.

Creation of the Special Fiscal Agent

Often called on to protect corporate assets and sharehold-

ers, courts of equity have always had at their disposal the

power to appoint a receiver. This drastic remedy takes two

forms: custodial receiverships and statutory receiverships.

Generally, custodial receivers are “appointed to maintain the

status quo to preserve the corporate assets for a definitive peri-

od.”1 Statutory receivers, on the other hand, wield far greater

power, including the acquisition of “legal title to corporate

assets” and the power “to dissolve the corporation.”2

In the 1950s, however, a chancery judge created a third

option in the case that introduced special fiscal agents to New

Jersey chancery practice, Roach v. Margulies.3 In that derivative

action alleging mismanagement and self-dealing, the plaintiff

filed a motion for the appointment of a receiver after being

stymied in its right to inspect corporate records. The judge

denied the receivership application, appointing instead a spe-

cial fiscal agent “with full power and authority to check the

propriety of all disbursements to be made or proposed to be

made by the corporation.” The court also gave the special fis-

cal agent the power to report to the parties “any item of dis-

bursement” the fiscal agent found questionable.

In affirming the chancery judge’s remedy, the Appellate

Division noted that the appointment of a receiver is a “dras-

tic action [to be] avoided where possible, and if the relief nec-

essary can be accomplished by some less onerous expedient.”

To protect the public image of the corporation by foregoing

the appointment of a receiver, while also providing protection

to the plaintiff, the appellate panel concluded that the

appointment of a special fiscal agent was “an ingeniously

equitable Pendente lite device...contrived to avoid more strin-

gent measures.”

The panel also noted the need for flexible equitable reme-

dies and the seemingly unlimited power of chancery judges in

creating such remedies, which have “no limit to their variety

and application.” (emphasis added.) The court added, in con-

clusion, that the absence of precedent for such an appoint-

ment did not preclude the relief designed.

Absent from the panel’s opinion was any mention of limi-

tations that should be set on the appointment of special fiscal

agents, the powers that may be granted to them, or the qual-

ifications necessary to serve in such capacity. Indeed, the

broad and approving language used by the panel in Roach

would signal the beginning of the use of special fiscal agents

in many scenarios, with evolving responsibilities and increas-

ing powers.4

Functions and Powers of the Special Fiscal Agent

As originally conceived, the primary functions of special



fiscal agents were to investigate and pro-

tect. Stated simply, their role was that of

a peacekeeper, reporting to the court or

even the parties, so that, when neces-

sary, the parties could seek relief from

the court based on the findings of the

special fiscal agent.5 At the onset of their

use, special fiscal agents were viewed as

a means to continue corporate business

in the interests of all parties until the

disputes that brought the parties before

the court could be resolved. Despite that

original intention, the use of special fis-

cal agents has expanded beyond the role

of protector and overseer in business lit-

igation.

In fact, special fiscal agents have

been appointed by New Jersey courts in

diverse matters, at all judicial levels,

with a wide variety of powers and duties

tailored to suit the nature of the dispute.

For instance, special fiscal agents have

been appointed in landlord-tenant mat-

ters,6 in property disputes,7 and in a dis-

pute between condominium owners.8 In

an oppressed minority shareholder

action, the Appellate Division suggested

the appointment of a special fiscal agent

may be appropriate “to represent the

minority shareholders.”9 Interestingly,

the Supreme Court of New Jersey has

availed itself of the use of a special fiscal

agent, ordering the appointment of one

to oversee an attorney’s trust account in

a disciplinary matter.10

Although used in a variety of con-

texts, courts of equity nevertheless have

used special fiscal agents primarily in

cases involving business disputes, such

as oppressed minority shareholder

actions,11 disputes between majority and

minority shareholders in closely held

corporations,12 and disputes involving

family businesses and partnerships.13

As a judicial invention—rather than

a statutory creation—special fiscal

agents do not have discretely defined

powers. Case law has placed few limita-

tions on the scope of a special fiscal

agent’s authority. For example, like

receivers, special fiscal agents cannot be

appointed indefinitely. In fact, the

Appellate Division noted that special fis-

cal agents should be appointed for a

term equal to that necessary to protect

assets and the corporation pending “a

final resolution or a dissolution of the

business enterprise.”14 In that instance,

the Appellate Division therefore

required the trial court “to fix a termina-

tion date” for the special fiscal agent.

In short, the powers granted to a spe-

cial fiscal agent can be as broad or nar-

row as the court decides. Indeed, in the

years since special fiscal agents first sur-

faced, they have been armed with

expanding powers, and their duties not

only have grown immensely but also

have evolved from a traditional peace-

keeping role. In relatively recent litiga-

tion, special fiscal agents have been

granted the power to manage the envi-

ronmental remediation of property,15 to

supervise condominium board elec-

tions,16 to develop a proposal for the

terms and conditions of the sale of

stock,17 and to appoint an arbitrator if

the parties could not agree on one.18

Courts have even recognized that spe-

cial fiscal agents can have the extraordi-

nary power to wind down corporate

affairs in some circumstances,19 which

more traditionally would have been

handled through the appointment of a

statutory receiver.

Even though the appointment of spe-

cial fiscal agents emerged as an equi-

table remedy in general equity matters,

their use has drifted into family matters

as well.20 Family courts have used special

fiscal agents in their traditional role,21

but family courts also have given special

fiscal agents extraordinarily broad pow-

ers. In one case, a court appointed a spe-

cial fiscal agent and rent receiver “to

manage the property of a supporting

spouse to assure compliance with pen-

dente lite support obligations,” and the

fiscal agent “issued a series of orders,

including one which increased defen-

dant’s support obligations and awarded

plaintiff counsel fees and another which

ordered the sale of certain properties

and business equipment owned by

defendant and his companies.”22 The

court concluded these orders were

improper because the Divorce Act pro-

hibited delegation of “judicial powers to

a receiver.” This holding is significant

because the Appellate Division’s reliance

on the Divorce Act to strike down the

judicial actions taken by the special fis-

cal agent in that case leaves open the

possibility that a special fiscal agent

may take judicial or quasi-judicial

actions so long as other law does not

expressly forbid it.23

Indeed, at times special fiscal agents

have made legal determinations tradi-

tionally reserved for the courts. For

example, in one case a court affirmed

the recommendation of a special fiscal

agent that a document was subject to

attorney-client privilege.24 It should be

noted, however, that the expansion of

the special fiscal agent’s power into the

realm of adjudication of legal issues has

drawn some criticism from commenta-

tors, concluding that “the absence of

established standards creates more than

chaos: It fosters a perception, if not a

reality, of, at best, ‘rough justice,’ rather

than equity.”25

Clearly, the role of the special fiscal

agent has seen “no limit in variety and

application,” as foreshadowed in Roach.

As such, practitioners who appear before

the courts of chancery in New Jersey

would be well served to take note of the

frequency, scope, and consequences of

the appointment of a special fiscal agent

when developing case strategy.

Special Fiscal Agents: 

Practical Considerations

The frequency in the use of special

fiscal agents surely relates to the advan-

tages presented by their appointment.

First and foremost, the Chancery Divi-

sion presides over unique cases, where
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exigencies of time and circumstance

benefit from the ability to craft flexible

and evolving remedies. The special fiscal

agent, in particular, provides courts with

the ability to assign powers and duties

based on the facts presented in each

case. Put another way, chancery judges

are not constrained by the strictures of

traditional equitable remedies. Instead,

by appointing a special fiscal agent, the

court can tailor a custom-fit pendente lite

remedy to address the peculiarities of

the case presented.

Second, the appointment of a special

fiscal agent carries with it a less negative

impact on the public image of a corpo-

ration than does the appointment of a

receiver. Indeed, as a greater volume of

business litigation finds its way into the

courts, special fiscal agents have become

a trusted tool of judges to balance the

interests of the parties and corporation

and maintain the status quo while litiga-

tion is pending.

Third, the appointment of a special

fiscal agent often allows litigants to

achieve quicker results when issues arise

during litigation. For example, rather

than petitioning the court, litigants

often can rely on special fiscal agents to

assist the parties in resolving disputes,

ranging from minor litigation squabbles

to settlement of ultimate issues, or to

inform the court when matters necessi-

tate judicial intervention. This benefit is

symbiotic; judges also can rely on spe-

cial fiscal agents to keep them abreast of

matters relevant to the case.

That said, the appointment of special

fiscal agents is not without drawbacks.

Primarily, as a judicial creation without

governing court rules or legislation, the

use of special fiscal agents lacks speci-

ficity. Though it can be advantageous

for courts to rely on such a flexible rem-

edy, special fiscal agents are used incon-

sistently, with broad and sometimes

undefined powers. As a result, litigants

from one case to the next cannot pre-

dict what powers will be granted to spe-

cial fiscal agents or how different fiscal

agents will interpret and exercise those

powers. To be sure, the lack of specific

rules governing special fiscal agents

leaves open the possibility they may act

in ways exceeding the power intended

by the appointing court, thus resulting

in the time and expense of correcting

such errors.

Although a special fiscal agent may

not carry the same negative connota-

tions as a receiver, clients and employ-

ees may be concerned when a fiscal

agent is appointed. Inevitably, the spe-

cial fiscal agent must, at a minimum,

interact with some employees because

he or she has to learn the essentials of

the business to perform the duties

ordered by the court. When a business is

already under the strain of litigation,

the presence of a court-appointed

stranger can be disruptive.

Another significant downside of the

appointment of a special fiscal agent is

cost. In addition to paying party

lawyers, litigants end up paying another

lawyer to serve as the special fiscal

agent. Unfortunately, this cost typically

is not covered by traditional insurance

policies. Further, the expense associated

with the appointment of a special fiscal

agent is often significant as special fiscal

agents may be assigned to a case for

months or years at a time. Indeed, once

appointed, special fiscal agents are diffi-

cult to remove and can remain with the

case until final disposition.

When wading into the waters of

chancery court, practitioners should be

mindful that the court has this powerful

tool in its arsenal and attempt to pre-

pare for such an appointment. When

making a request for the appointment

of a special fiscal agent, lawyers should

first consider all available alternatives. A

complete evaluation of the company

and the circumstances of the litigation

must occur to gauge the ability to sus-

tain the special fiscal agent, if appoint-

ed. Careful consideration must be given

to whether a client has the financial

ability to pay the cost associated with

the special fiscal agent or whether such

an appointment would create a finan-

cial strain that would outweigh the ben-

efits of having a fiscal agent appointed.

Conversely, when opposing the

appointment of a special fiscal agent,

attorneys should plan for the worst. If

the court decides to appoint a special

fiscal agent, it is critical counsel take an

affirmative role in crafting an order a

judge will enter, circumscribing and

delineating the powers and length of

appointment of the fiscal agent. It is

obvious the lawyers and their clients

know far more about the underlying

interests at stake than the court. The

court therefore must be alerted to the

potential negative impact a special fiscal

agent may have on those interests and

be creative in constructing an order to

avoid the disruption.

As a judicially created remedy, special

fiscal agents indeed are unique. Little

precedence exists governing their use

and powers, and courts retain discretion

to appoint them and prescribe their

authority. Like many other common-

law creations, the role of special fiscal

agents has evolved, expanded, and con-

tinues to grow. They have become a

tried and tested tool of the general equi-

ty courts, and practitioners can best

serve their clients by being aware of the

advantages and disadvantages of this

unique instrument of the courts. At bot-

tom, special fiscal agents are a part of

the fabric that today comprises

chancery practice. �
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WILLIAM S. ROACH, PLAINTIFF-RESPONDENT, v. DAVID W. MARGULIES, ET AL., DEFENDANTS-
APPELLANTS

Case Summary

Procedural Posture
Defendant corporation challenged the interlocutory order of the trial court (New Jersey), which appointed a fiscal 
agent to oversee the transactions of defendant and to report the findings to plaintiff stockholder.

Overview
Plaintiff stockholder filed an action against defendant corporation for mismanagement and self-dealing to plaintiff's 
disadvantage. The trial court appointed a special fiscal agent for defendants, and defendants later appealed the 
interlocutory order. Defendants alleged that the trial court had no power to make such an order, and that it 
constituted an unwarranted interference with the affairs of defendant. The court held that the appointment of the 
fiscal agent was an equitable pendente lite device contrived to avoid more stringent measures, and therefore, the 
interlocutory order of the trial court was affirmed.

Outcome
The interlocutory order of the trial court was affirmed, and the court held that the appointment of the fiscal agent 
was an equitable pendente lite device contrived to avoid more stringent measures.

Counsel:  [***1]  Mr. Morton Stavis argued the cause for the respondent (Messrs. Gross, Blumberg, Goldberger & 
Stavis, attorneys). 

Mr. Max L. Rosenstein argued the cause for the appellants.  

Judges: Clapp, Jayne and Francis.  The opinion of the court was delivered by Francis, J.A.D.  

Opinion by: FRANCIS 
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 [*244]  [**46]   In this derivative action the plaintiff charges the individual defendants, who are officers and directors 
of the defendant corporation, Around the World Shoppers Club, Inc., with mismanagement and self-dealing to his 
financial disadvantage as a 30% stockholder and to the detriment of the corporation. 

In the course of the proceedings plaintiff was granted an order to inspect the records of the defendant corporation 
as well as those of certain other companies owned or controlled by the individual defendants.  The firm of 
accountants engaged to do the work reported to the court that  [*245]  defendants had failed and refused to 
cooperate in the matter and had imposed "severe limitations" on their attempts to pursue the discovery. 

A motion followed to hold the defendant David W. Margulies in contempt, and for the appointment of a receiver for 
the corporate defendant.  [***2]  After argument, the Chancery Division denied the application for a receiver without 
prejudice and instead appointed a "special fiscal agent" for the corporation "with full power and authority to check 
the propriety of all disbursements to be made or proposed to be made by the corporation, Around the World 
Shoppers Club, Inc., and Shop the World Club" (also owned by the individual defendants and the plaintiff in the 
same stock proportions).  The order provided also that if the fiscal agent questioned any item of disbursement "he 
shall report to the parties accordingly," and that upon report by the agent any party had permission to apply to the 
court for relief with respect thereto if deemed advisable. 

Leave to appeal from this interlocutory order was granted to defendants.  They argue now that the trial court had no 
power to make such an order, that it constitutes an unwarranted interference with affairs of the corporation and that 
there was no sufficient proof of wrongdoing to justify such action. 

It is well recognized that a court of equity has inherent power in a proper case to appoint a receiver for a corporation 
on the ground of gross or fraudulent mismanagement by corporate [***3]  officers or gross abuse of trust or general 
dereliction of duty.  And solvency of the corporation is not a bar to such action.  Gillies v. Pappas Brothers, 138 N.J. 
Eq. 202, 205  [**47]  (Ch. 1946); Hollander v. Breeze Corporations, Inc., 131 N.J. Eq. 585, 606, 612 (Ch. 1941), 
affirmed Id., 131 N.J. Eq. 613 (E. & A. 1942); Hill v. Dealers Credit Corp., 102 N.J. Eq. 310, 313, 314, 319 (Ch. 
1928); 13 Fletcher, Cyclopedia Corporations, § 6032 (1943); 16 Id. § 7671 (1942).  However, such drastic action is 
avoided where possible, and if the relief necessary can be accomplished by some less onerous expedient.  In re 
Public Service R. Co.,  [*246]  95 N.J. Eq. 31, 33 (Ch. 1923); Laurel Springs Land Co. v. Fougeray, 50 N.J. Eq. 756, 
761 (Ch. 1893). 

In the present situation the trial court decided not to appoint a custodial receiver, quite obviously in an effort to avoid 
injuring the business in its relations with the public and its large number of subscribers.  However, substantial 
evidence had been presented to demonstrate lack of adequate or standard accounting practices (in apparent 
violation of the [***4]  written agreement between the plaintiff and defendants Margulies and Sackheim) and of 
questionable selfdealing by the individual defendants.  So in an effort to refrain from hindering the corporate 
business operations and at the same time to afford some protection to plaintiff, the fiscal agent with circumscribed 
powers was appointed. It is an ingeniously equitable pendente lite device undoubtedly hopefully contrived to avoid 
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https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S11-XPW0-004J-M3GC-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S11-XPW0-004J-M3GC-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S11-XVB0-004J-M463-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S11-X9D0-004J-M0K6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S11-Y8X0-004J-M1NG-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:432J-73D0-004J-M51F-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:432J-73D0-004J-M51F-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:432T-XG70-004J-M2PC-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:432T-XG70-004J-M2PC-00000-00&context=1530671


Page 3 of 3

more stringent measures.  As Justice Heher indicated in Sears, Roebuck & Co. v. Camp, 124 N.J. Eq. 403, 411 (E. 
& A. 1938): 

"Equitable remedies 'are distinguished for their flexibility, their unlimited variety, their adaptability to 
circumstances, and the natural rules which govern their use.  There is in fact no limit to their variety and 
application; the court of equity has the power of devising its remedy and shaping it so as to fit the changing 
circumstances of every case and the complex relations of all the parties.' 1 Pomeroy, Equity Jurisprudence, 
sec. 109 (5th ed. 1941).  A lack of precedent, or mere novelty in incident, is no obstacle to the award of 
equitable relief, if the case presented is referable to an established head [***5]  of equity jurisprudence -- either 
of primary right or of remedy merely."

We find no error in the challenged action.  The order is affirmed with costs to plaintiff.  

End of Document
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JUDITH R. BRENNER, PLAINTIFF-RESPONDENT, v. HOWARD BERKOWITZ, RUTH BERKOWITZ, AND ARBEE 
ASSOCIATES, INC., A NEW JERSEY CORPORATION, DEFENDANTS-APPELLANTS

Prior History:  [***1]  On certification from the Superior Court, Appellate Division, whose opinion is reported at 261 
N.J. Super. 63 (1992). 

Disposition: We reverse the judgment of the Appellate Division and reinstate the judgment of the Chancery Division. 
No costs.  

Case Summary

Procedural Posture
Defendants, corporation and majority shareholders, sought review of a judgment of the Superior Court, Appellate 
Division (New Jersey), which reversed the trial court's judgment in plaintiff minority shareholder's action alleging 
fraud, illegality, mismanagement, and oppression by defendant majority shareholders in violation of N. J. Stat. Ann. 
§ 14A:12(7)(1)(c).

Overview

Plaintiff minority shareholder filed suit against defendants, corporation and majority shareholders, alleging illegality, 
mismanagement, and oppression by defendants in violation of N. J. Stat. Ann. § 14A:12(7)(1)(c). The trial court 
found that defendants committed isolated improper acts and enjoined them from engaging in future misconduct and 
ordered plaintiff reinstated as a director. On appeal, the court reversed the judgment of the appellate court and 
reinstated the judgment of the trial court because the misconduct of defendants did not warrant more relief than that 
granted by the trial court. The court held that pursuant to N. J. Stat. Ann. § 14A:12-7(1)(c), a finding either of fraud 
or of illegality, without a finding of oppression, was sufficient to permit a court to conclude that the statute had been 
violated. The court held that § 14A:12-7(1)(c) did not require that misconduct to be continuing for a violation to be 
established. The court held that a trial court must consider the quality of the misconduct to determine whether a 
minority shareholder demonstrated a nexus, i.e., that the misconduct caused harm to the minority shareholder or 
her interest in the corporation.

https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-VJ10-003C-P00R-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WD20-003C-P50D-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WD20-003C-P50D-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BVH1-6F13-00DN-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BVH1-6F13-00DN-00000-00&context=1530671


Page 2 of 19

Outcome
The court reversed the judgment of the appellate court and reinstated the judgment of the trial court because the 
quantity and substantiality of the acts of misconduct committed by defendants, corporation and majority 
shareholders, did not warrant greater relief to plaintiff minority shareholder other than reinstating her as a director 
and enjoining defendants from future acts of misconduct.

Counsel: Jonathan L. Goldstein argued the cause for appellants (Hellring, Lindeman, Goldstein & Siegal, attorneys; 
Mr. Goldstein and Richard K. Coplon, of counsel and on the briefs).

Martin J. Brenner argued the cause for respondent (Brenner & Falkin, attorneys).  

Judges: For Reversal and Reinstatement—Chief Justice WILENTZ, and Justices CLIFFORD, HANDLER, 
POLLOCK, O'HERN, GARIBALDI and STEIN.  Opposed—None.  The opinion of the Court was delivered by 
GARIBALDI, J.  

Opinion by: GARIBALDI 

Opinion

 [*492]  [**1020]   This appeal  [***2]  concerns the interpretation of two provisions of N.J.S.A. 14A:12-7.  
Specifically, we address the rights and remedies of a minority shareholder in a close corporation who claims fraud, 
illegality, mismanagement, and oppression by the majority shareholders in violation of N.J.S.A. 14A:12-7(1)(c), and 
the requirements for a court-ordered buy-out of a shareholder's interest in a corporation under N.J.S.A. 14A:12-
7(8).

I.

In 1973, Irving Resnick invested $ 144,000 to form Arbee Associates, Inc., (Arbee), a company that sells wholesale 
furniture to commercial offices.  Although Resnick provided the entire startup capital for Arbee, he  [**1021]  
retained only ten shares of the company for himself.  Resnick distributed the remaining ninety shares as follows: 
thirty-six shares to his daughter defendant Ruth Berkowitz; thirty-five shares to his daughter plaintiff Judith Brenner; 
and nineteen shares to Ruth's husband, defendant Howard Berkowitz.  (Reference hereafter to Berkowitz is to 
Howard.)

Resnick entrusted Berkowitz, who had worked for the preceding ten years in Resnick's previous furniture company, 
with ultimate authority to manage Arbee.  The shareholders, at their first meeting, unanimously  [***3]  named 
Berkowitz president and resolved that "the complete management and supervision of the corporation be . . . vested 
in its president, Howard V. Berkowitz." Further, the shareholders, who had each also been named directors, 
unanimously resolved that any action taken by the shareholders or directors would require Berkowitz's consent.  
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Berkowitz managed the company between 1981 and 1984 without the benefit of any formal shareholder or board 
meetings.

Resnick worked with Berkowitz in managing the company until Resnick's death in 1984, whereupon his ten shares 
were divided equally between his two daughters. Thereafter, the 100 shares of the company were divided as 
follows: forty shares to plaintiff, Judith Brenner, forty-one shares to defendant Ruth Berkowitz,  [*493]  and nineteen 
shares to defendant Howard Berkowitz.  That share allocation vested a sixty-percent interest in the Berkowitzes.

After Resnick's death, relations between the Brenner family and the Berkowitz family soured.  In September 1987, 
Brenner's future daughter-in-law, Nancy McGrath left the company, and Brenner's son was fired.  Plaintiff believed 
that these incidents demonstrated Berkowitz's attempt to squeeze her family out  [***4]  of active involvement in the 
company.

Shortly thereafter, on November 14, 1987, Brenner instituted this action against the corporation and the 
Berkowitzes.  The complaint alleged that Ruth and Howard Berkowitz as directors and officers of Arbee had 
mismanaged the company, abused their authority, and acted illegally, oppressively, and unfairly toward Brenner, a 
minority shareholder, in violation of N.J.S.A. 14A:12-7(1)(c) by (a) failing to have the Board approve Berkowitz's 
annual salary; (b) denying Brenner's request to have her counsel present at the November 3, 1987, Board of 
Directors meeting; (c) precluding Brenner from "participating in the decision-making process and operation of 
Arbee"; and (d) failing "to provide Brenner with any other effective notice of the affairs of Arbee."

In August 1989, the Chancery Division permitted Brenner to amend her original complaint.  In her amended claim, 
plaintiff repeated the allegations contained in her original complaint and asserted additional acts of misconduct that 
had allegedly jeopardized her interest in Arbee: (a) the misapplication of a supplier's discount to acquire an 
account; (b) the misrepresentation of union identity for some  [***5]  of Arbee's non-union employees; (c) the failure 
to pay sales tax on cash sales to employees; (d) the failure to file W-2 and 1099 forms for temporary employees 
who earn more than $ 600 in one year; and (e) the misappropriation of cash funds by Berkowitz.  Plaintiff hired an 
accounting firm to inspect Arbee's corporate books, records, ledgers, invoices, and income statements that 
uncovered most of the acts of misconduct alleged in the amended complaint.  Brenner alleged also that the 
termination of her son and daughter-in-law had been unfair.

 [*494]  Plaintiff sought the following relief: appointment of a custodian, an order for the sale of the Berkowitzes' 
stock to Brenner, an order for the purchase of plaintiff's stock by Arbee or the Berkowitzes, dissolution of Arbee, 
reimbursement for the fees of Brenner's attorney and expert, and such further relief as the court deemed just.

II.

Evidence adduced at the bench trial established that at the time Arbee was formed, Brenner did not intend to 
participate in Arbee's management or even to work for Arbee.  Brenner's role was solely director and investor.

 [**1022]  Brenner received dividends of $ 17,500 per year from the company until 1985.  In that year, Brenner 
 [***6]  requested an annual salary of $ 2,000 to $ 3,000 to establish an Individual Retirement Account.  In an 
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arrangement acceptable to Brenner, Arbee began paying Brenner a salary of $ 26,000 per year in lieu of dividends. 
Additionally, Brenner received income distributions from real estate holdings connected to Arbee.

Under Berkowitz's management, the company has flourished.  Sales have grown from $ 750,000 in 1973 to $ 46 
million in 1989.  A court-appointed expert placed Arbee's value at approximately $ 4.5 million as of December 31, 
1989.  In addition, the company has expanded its markets, going beyond New Jersey to open showrooms and 
warehouses in Washington, D.C. and Maryland.  The company has grown from twenty-two employees in 1981 to 
155 employees in 1989.

The Chancery Division determined that oppression was required to trigger N.J.S.A. 14A:12-7(1)(c).  The court held 
that to demonstrate oppression, the minority shareholder must show that her reasonable expectations had been 
frustrated, that the majority shareholders had breached their fiduciary duty to her, or that the majority's misconduct 
had led to a change in the minority's position within the corporate structure.  With regard  [***7]  to each of Brenner's 
allegations, the Chancery Division determined that  [*495]  Brenner had failed to demonstrate oppression sufficient 
to trigger the statute.

Employment

Brenner testified that she believed that the shareholders intended Arbee to be a "family enterprise." Thus, she 
sought relief for the departure of her future daughter-in-law, Nancy McGrath, and the firing of her son Andrew from 
Arbee.

In 1986, McGrath was Arbee's second leading salesperson and by 1987 she was the top salesperson.  
Nonetheless, McGrath testified that Berkowitz had forced her out of the company to make room in the sales force 
for his daughter, who was less capable than McGrath.  McGrath secured a position in another company after 
Berkowitz reassigned a particularly lucrative account from McGrath to his own daughter.

Berkowitz fired Brenner's son because Andrew had refused to pay $ 100 in cash to a company employee for 
helping him do some work at his home.  Apparently, the Brenners and the Berkowitzes had used employees free of 
charge many times in the past.  Brenner's son had refused to pay the cash and instead wrote a check payable to 
Arbee for $ 225, the estimated value of the labor and the truck.  Berkowitz  [***8]  tore up the check and insisted on 
the cash payment.  When Brenner's son continued to refuse, Berkowitz fired him.

Although Brenner testified that it was her understanding that the company had been formed for "any member of the 
family, for me or for my children, to take part in, if they so desired . . .," the court found Brenner's family had no 
reasonable expectation of unconditional employment by the corporation.  To trigger the statute, Brenner was 
required to show that the conditions leading to the departure of McGrath from the company and the firing of Andrew 
had been "targeted" to oppress her.  Because plaintiff had not shown a malicious intent, the court found that the 
business-judgment rule barred it from second-guessing Arbee's management decisions.

134 N.J. 488, *494; 634 A.2d 1019, **1022; 1993 N.J. LEXIS 1310, ***6

https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BVH1-6F13-00DN-00000-00&context=1530671


Page 5 of 19

 [*496] Steelcase Dealership

Brenner claimed that a misapplication of the Steelcase Dealership discount jeopardized her investment in Arbee.

Arbee's distribution of Steelcase products constitutes approximately seventy- to eighty-five-percent of its total sales.  
The Steelcase account is therefore one of Arbee's most valuable assets.  Steelcase granted Arbee a discount-
pricing arrangement for preferred customers, one of which was Prudential  [***9]  Insurance Company.

In May 1985, defendants applied Prudential's eighteen-percent discount to an order placed with Steelcase on 
behalf of the United Nations (U.N.), which was not a preferred customer.  Arbee had successfully obtained the U.N. 
order because it included the discount. Berkowitz claimed that the U.N. order  [**1023]  was the result of a clerical 
error.  However, not until this suit was instituted did Arbee repay Steelcase the approximately $ 18,000 discount 
that had been applied to the U.N. order.  Nevertheless, the court determined that Steelcase's subsequent increase 
in Arbee's franchise to include the territories of Washington, D.C. and Baltimore tended to undermine plaintiff's 
claim that the improper discount had jeopardized Arbee's relationship with Steelcase.

Employees' Cash Purchases

The Chancery Division also addressed Arbee's practice of permitting its employees to purchase furniture at 
wholesale prices, for cash, free of sales taxes.  Those sales were never recorded on the corporate books.  Instead, 
Resnick and Berkowitz spent the funds at their discretion.  After Resnick's death, Berkowitz continued the practice 
until 1986.

Berkowitz testified that he had used the money  [***10]  for company expenses.  Sales records (available only for 
1985 and 1986) indicated that $ 27,000 had been collected in cash sales to employees during those two years.  In 
April 1988, five months after Brenner  [*497]  had filed suit, Berkowitz accounted for $ 19,450 of the $ 27,000 and 
paid the balance to Arbee.

Additionally, Berkowitz paid the back unpaid sales tax on the employee cash sales.  In 1990, Arbee filed an 
amended sales-tax return together with a check for approximately $ 2,300 to pay sales tax on employee sales for a 
portion of the taxable years 1985 to 1987.

Defendants concede that that corporate conduct was improper.  The Chancery Division enjoined that practice.  
However, the court found that the use of unreported cash funds could not have frustrated plaintiff's reasonable 
expectations because the practice had been started by her father, Resnick.  Indeed, denying Brenner's motion for 
reconsideration, the court noted that for Brenner to challenge a "policy that was established by [her] father" was 
"disingenuous."

Green Checks
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Plaintiff alleged that the failure to pay tax on temporary employees also jeopardized her interest in the company.  
From 1983 to 1987, Arbee issued "green  [***11]  checks" (i.e. checks from the general disbursement account) for 
temporary employees.  Those checks totaled over $ 223,000.  Berkowitz admitted that Arbee had failed to issue W-
2 or 1099 forms to some employees who had earned more than $ 600 per year during that time period.  Berkowitz 
testified that those employees had been independent contractors and thus that Arbee did not have to file W-2 or 
1099 forms.  Nonetheless, the practice of failing to withhold income taxes or to report those earnings ceased early 
in 1987, before Brenner filed suit.

The Chancery Division held that the statute aims to rectify "ongoing oppression, fraud or illegality." Because all 
employees had been placed on the payroll at the time of suit, Brenner's sole relief was an injunction against future 
misconduct.

 [*498] Non-Union Workers

Brenner alleges that her investment was also placed at risk because Arbee was improperly assigning non-union 
workers to union jobs.

Berkowitz admitted that in 1985 he sent non-union Arbee employees to job-sites, had them assume the names of 
union members, and had them work under those assumed names.  That practice ended in 1986, and Berkowitz 
contends that the unions suffered no  [***12]  financial losses.

Because the trial court required that the oppression, fraud, or illegality be continuing, the Chancery Division only 
enjoined Arbee from returning to the previous practice.

Berkowitz's Compensation

Brenner also asserted that Berkowitz was receiving a salary in excess of that authorized by his employment 
agreement.  Berkowitz entered into an employment agreement with Arbee in November of 1976 that set his annual 
salary at $ 125,000 unless Arbee's board later determined that he should be paid a different amount.  Berkowitz 
received  [**1024]  two board-approved salary increases, with the result that in June 1981 he was earning $ 
350,000 per year.  Starting in 1983, however, he began to take salaries in excess of the approved sum.  By 1989, 
Berkowitz reported a salary of $ 474,206.

Although Berkowitz testified that his compensation was clearly reflected in Arbee's financial statements and that the 
directors of the corporation knew of his compensation through informal discussions, plaintiff had received no official 
notice of the salary increases.  Plaintiff produced evidence that tended to show that Berkowitz's compensation was 
excessive in comparison to Arbee's pre-tax profits.

 [***13]  The trial court rejected Brenner's allegation that payment of Berkowitz's annual salary was oppressive to 
her or that her expectations had been frustrated by Berkowitz's salary. It found  [*499]  that Berkowitz's salary was 
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reasonable in light of the company's impressive growth.  The court hinted, however, that if Berkowitz's salary 
continued to grow "at the expense of the corporation and its shareholders," and without corresponding increases of 
dividends or other benefits to the minority shareholder, Berkowitz's salary might be grounds for "a future claim of 
oppression."

Brenner's Removal from the Board

Finally, although the removal of plaintiff from the Board of Directors had frustrated her reasonable expectations in 
the corporation, the court determined that "appointing a receiver or provisional director" as permitted by the statute 
"would not be feasible given Arbee's consistent growth." Thus, the court ordered that plaintiff be reinstated as a 
Director.  Although the court found that plaintiff had proven the illegal and fraudulent acts of (1) misapplication of 
discounts, (2) improper assumption of union identity, (3) failure to collect tax on employee sales, and (4) failure to 
file  [***14]  W-2's and 1099's on behalf of temporary employees, it nonetheless concluded that prior to trial the 
corporation had taken corrective action to ensure that those acts of misconduct had ceased.  Relying on Balvik v. 
Sylvester, 411 N.W.2d 383 (N.D.1987), the court determined that for relief to be granted a continuing course of 
misconduct must be shown.  Thus, the court held that "since the above mentioned bases for oppression have 
ceased, the court [could not] award statutory relief." The court did, however, enjoin Berkowitz from engaging in 
future misconduct in violation of his fiduciary duties.

More importantly, the court did not believe that considering Arbee's size, the few isolated acts of mismanagement 
had substantially affected Brenner or put her investment in the corporation at risk.  In denying defendants' motion 
for a directed verdict, the court nonetheless observed:

If you're talking about Joe's Delicatessen and they're giving away five pounds of bologna out the back door 
every day, that might be a substantial defalcation, it might be a gross mismanagement . . . [but] in the size of a 
corporation like this [it] would be de minimis, wouldn't  [***15]  it?

 [*500]  What I'm suggesting to you is, that there has to be some equation here.  It seems to me it has to have 
something to do with the degree to which the alleged mismanagement substantially affects the minority 
stockholder because there's a two-way street here.  The statute not only protects the minority stockholder, but I 
view it also as a protection, as well, perhaps not intentionally drawn, for the majority.  To buy out a substantial 
minority interest is not an easy task, particularly today when bank financing is very difficult to come by.
So it seems to me that since the burden is traditionally on the plaintiff, anyway, and since I owe an obligation to 
the majority stockholders as well as the minority, it just seems all to fall into the same conclusion that it has to 
be substantial.

At the conclusion of the trial, the court granted Brenner an injunction against future misconduct by Arbee and 
ordered her reinstatement to the Board.  In the absence of an appropriate motion, the court believed it had no 
authority to order a buy-out under the statute.  The court did not award counsel fees or costs.
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Plaintiff filed a motion for reconsideration.  First, she asked the trial court to determine  [***16]  that Berkowitz's 
misconduct had been sufficiently  [**1025]  substantial to qualify as "oppressive" within the meaning of the statute.  
Second, she requested the court to exercise its inherent authority to order a buy-out by ordering defendants to 
purchase Brenner's shares or by ordering the Berkowitzes to sell their shares to Brenner.

In denying plaintiff's motion for reconsideration the court again set forth the core of its reasoning:
In one case, if you are operating a delicatessen the removal of a hundred dollars a week from the till might be 
an exceptionally vexatious thing.  If someone was dealing in a substantial corporation the removal of a hundred 
dollars a week, though wrong and not condoned by this Court, when replaced back certainly has to be viewed 
in a sense that it would not necessarily put the minority stockholder at risk.  So we have to look at it realistically 
and under the fact[-]sensitive aspect of all these cases.

III.

The Appellate Division reversed the Chancery Division's judgment and remanded the case, holding that a finding of 
oppression is not necessary to trigger the statute if mismanagement, fraud, or illegality has been shown.  Brenner v. 
Berkowitz, 261 N.J.Super. 63, 75, 617 A.2d 1225, 1230 (1992).  [***17]  Further, even if oppression  [*501]  were 
required, oppression exists whenever a company conducts its business illegally or fraudulently.  Ibid. The court 
concluded that proof of "fraud or illegality" establishes a per se cause of action under the statute.  Id. at 75-76, 617 
A.2d at 1231.

In addition, the Appellate Division disagreed with the court's holding that the statute seeks to remedy only "on-
going" misconduct, and that because the misconduct had ceased in this case, plaintiff could not prevail under the 
statute.  Id. at 77, 617 A.2d at 1231.

Based on its conclusion that plaintiff's proofs had triggered the statute, and its finding that a buy-out was a more 
desirable remedy than dissolution of a thriving company, the Appellate Division remanded the case to the Chancery 
Division to entertain a buy-out motion from either party.  Id. at 81, 617 A.2d at 1233. The Appellate Division also 
ordered reconsideration of whether counsel fees should be awarded under N.J.S.A. 14A:12-7(10).  Ibid.

We granted defendants' petition for certification, 133 N.J. 435, 627 A.2d 1141 (1993).

IV.

A review of the statutory predecessors to N.J.S.A.  [***18]  14A:12-7 aids us in interpreting the current provision.  
That review illustrates the Legislature's cautious approach to expanding the rights and remedies of minority 
shareholders.

At common law before statutorily-created grounds for relief had been created, the court would appoint a receiver, 
"but only when the dissension made it impossible for the corporation to function in the beneficial interests of the 
stockholders." Stuart L. Pachman, Divorce Corporate Style: Dissension, Oppression, and Commercial Morality, 10 
Seton Hall L.Rev. 315, 319 (1979) (hereinafter Pachman).  Dissolution was permitted only in cases of a "'gross 
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abuse of trust, dissention among the members of the board of directors, or the absence of a properly constituted 
board of  [*502]  directors.'" Bostock v. High Tech Elevator Indus., 260 N.J.Super. 432, 443, 616 A.2d 1314, 1320 
(App.Div.1992) (quoting Freidus v. Kaufman, 35 N.J.Super. 601, 612, 114 A.2d 751, 756-57 (Ch.Div.1955)).

In 1938 the Legislature enacted the first statute that permitted a chancery court to dissolve a deadlocked 
corporation.  Pachman, supra, 10 Seton Hall L.Rev. at 319  [***19]  (citing N.J.Rev.Stat. § 14:13-15 (1938)).  
Although the statute permitted judicial dissolution, the statute was "[n]arrowly drafted." Ibid. Dissolution was 
permitted only when the corporation had (1) an even number of directors who were equally divided respecting the 
management of the corporations and the voting shares of the corporation were equally divided, or (2) the 
shareholders could not agree on the election of an uneven number of directors.  L.1938, c. 303, § 1.  In either 
event, dissolution was an available remedy only if one-half of the shareholders agreed.  Ibid.

 [**1026]  In 1969 New Jersey's law relating to business corporations underwent a complete revision.  See N.J.S.A. 
14A:1-1 to 16-4 (West 1969).  The new law increased the court's ability to mandate the involuntary dissolution of a 
corporation in two ways: (1) it abolished the restriction that only corporations with an even number of directors could 
seek judicial intervention, and (2) it permitted the action to be instituted by one or more directors or voting 
shareholders rather than requiring the agreement of one-half of the directors or one-half of the shareholders. 
Corporation Law Revision Commission, Comment  [***20]  on 1968 Amendments to N.J.S.A. 14A:12-7.

Despite the new test, however, protection afforded a minority shareholder in a close corporation remained virtually 
non-existent.  Statutory relief was available to the minority shareholder only if she joined with other shareholders to 
cause the deadlock necessary for judicial dissolution. The statute provided no relief to the minority shareholder if 
the directors or controlling shareholders unreasonably frustrated the minority shareholder's expectations.

The 1968 commission did not, however, completely ignore the plight of a minority shareholder in a close 
corporation.  The  [*503]  commission recognized that one of the primary functions of corporate law was to "provide 
adequate protection for shareholders, including those with minority interests." Corporation Law Revision 
Commission, Report of June 20, 1968, reprinted in 14A N.J.S.A. IX, XI.  New section 14A:12-5 provided that 
dissolution to protect the interests of minority shareholders would be available if the parties had contracted for that 
right and incorporated that agreement into the articles of incorporation or by-laws of the corporation.  Id. at XVI.

Few minority shareholders,  [***21]  however, had the foresight or the power to make their investment in a company 
contingent on receiving the right to dissolve the corporation should dissension arise.  Shareholders of close 
corporations are often family or close friends.  Bostock, supra, 260 N.J.Super. at 444, 616 A.2d at 1320. Those 
persons often fail to provide for involuntary dissolution because they do not expect irreconcilable differences to 
arise.  Moreover, foreseeing every possible scenario in which a minority shareholder would value the right to 
withdraw her investment at will would be difficult.  Terry A. O'Neill, Self-Interest and Concern for Others in the 
Owner-Managed Firm, 22 Seton Hall L.Rev. 646, 659 (1992) (hereinafter O'Neill).
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Before 1973, therefore, the statute provided for judicial dissolution, but only in cases of deadlock or failure to elect 
directors for two consecutive years.  In close corporations, judicial dissolution was statutorily permitted only if the 
minority shareholders had reserved the right in the articles of incorporation or by-laws to dissolve the corporation.

Not until 1973 did the legislature create for the first time a statutory  [***22]  cause of action specifically addressing 
the plight of minority shareholders in close corporations.  The need for such a statute was attributable "at least in 
part, to the fact that traditional principles of corporate law were often unsuccessful at curbing abuses of power by 
majority interests in closely-held corporations." Walensky v. Jonathan Royce Int'l, Inc., 264 N.J.Super. 276, 281, 
 [*504]  624 A.2d 613, 616 (App.Div.), certif. denied, 134 N.J. 480, 634 A.2d 527 (1993).

According to the Final Report of the Corporation Law Revision Commission, the purpose of the 1973 amendments 
was to "[enlarge] the rights and remedies available in the event of corporate deadlock or shareholder 'freeze-out' 
situations." 14A N.J.S.A. at XXI (West Supp.1993).  The statute expanded the statutory remedies "by adding three 
alternative remedies to dissolution." Corporation Law Revision Commission, Comment on 1972 Amendments to 
N.J.S.A. 14A:12-7 (hereinafter Comment on 1972 Amendments).  Thus, "[t]he new statute gives the court, as well 
as the parties, some middle ground between the Hobson's choice of deadlock or dissolution." Pachman, supra, 10 
Seton Hall L.Rev. at 323.  [***23]  To ensure that minority shareholders or others suing under the statute do not 
abuse the statutory protections, however, the Commissioners emphasized that all the remedies were 
"discretionary." 14A N.J.S.A. at XXII.

 [**1027]  At the same time that the Legislature created the statutory right of a minority shareholder to challenge 
actions taken within a close corporation, it also added "as a ground for action . . . misconduct or oppressive 
behavior by those in control of the corporation." Comment on 1972 Amendments.  That provision, N.J.S.A. 14A:12-
7(1)(c), is the first provision we examine.

V.

 N.J.S.A. 14A:12-7(1)(c), which became effective in 1974, provides:
(1) The Superior Court, in an action brought under this section, may appoint a custodian, appoint a provisional 
director, order a sale of the corporation's stock as provided below, or enter a judgment dissolving the 
corporation, upon proof that
* * *

(c) In the case of a corporation having 25 or less shareholders, the directors or those in control have acted 
fraudulently or illegally, mismanaged the corporation, or abused their authority as officers or directors or have 
acted oppressively or unfairly toward one or more minority  [***24]  shareholders in their capacities as 
shareholders, directors, officers, or employees.

 [*505]  The rules of statutory construction require us to begin our interpretative analysis by closely scrutinizing the 
statute's plain language. See Town of Morristown v. Woman's Club, 124 N.J. 605, 610, 592 A.2d 216, 219 (1991). 
We begin by considering subsection (c), which creates a cause of action unique to close corporations.  After 

134 N.J. 488, *503; 634 A.2d 1019, **1026; 1993 N.J. LEXIS 1310, ***21

https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WC70-003C-P4NY-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WC70-003C-P4NY-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BVH1-6F13-00DN-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BVH1-6F13-00DN-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BVH1-6F13-00DN-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BVH1-6F13-00DN-00000-00&context=1530671


Page 11 of 19

determining what circumstances trigger the statute, we will direct our attention to subsection (1), which enumerates 
available remedies.

We note that subsection (c) applies only to corporations with twenty-five or fewer shareholders. That requirement 
recognizes that shareholders in close corporations need special protection because of their unique vulnerability.  
That special vulnerability exists for three reasons.

First, because the majority has the controlling interest, it has the power to "dictate to the minority the manner in 
which the corporation is run." Bostock, supra, 260 N.J.Super. at 443, 616 A.2d at 1320. Second, shareholders in 
close corporations frequently consist of family members or friends and once the personal relationship  [***25]  is 
destroyed, the company deteriorates.  Id. at 444, 616 A.2d at 1321. Third, unlike shareholders in larger 
corporations, minority shareholders in a close corporation cannot readily sell their shares when they become 
dissatisfied with the management of the corporation.  Ibid. Indeed, the discord in the corporation makes the minority 
stock even more difficult to sell.  Ibid.

The inability to reflect dissatisfaction by withdrawing one's investment places the majority shareholder in an 
enhanced power position to use the minority's investment "without paying for it." Arthur D. Spratlin, Jr., Modern 
Remedies for Oppression in the Closely Held Corporation, 60 Miss.L.J. 405, 405 (1990) (hereinafter Spratlin).  "As 
a consequence, a shareholder challenging the majority in a close corporation finds himself on the horns of a 
dilemma, he can neither profitably leave nor safely stay with the corporation.  In reality, the only prospective buyer 
turns out to be the majority shareholder." Orchard v. Covelli, 590 F.Supp. 1548, 1557 (W.D.Pa.1984), aff'd, 802 
F.2d 448 (3d Cir.1986).

 [*506]  [***26]   By enlarging the grounds on which an action may be instituted and by eliminating as a prerequisite 
for the institution of that action the statutory necessity of establishing that "the corporation is unable to function 
normally in the best interests of its creditors and shareholders," the Legislature demonstrated its intent to increase 
the protection to minority shareholders who are powerless within a corporation, as well as powerless to leave.  See 
N.J.S.A. 14A:12-7 (West 1968) Comment on 1972 Amendments.

The limited bases for statutory relief, however, reflect an awareness that minority shareholders know the limitations 
of their power at the time they make their investment in a close corporation.  Mere disagreement or discord between 
the shareholders is not sufficient for a violation of the close corporation statutory provision.

 [**1028]  VI.

Defendants argue that fraudulent and illegal acts alone do not qualify as statutory violations unless the plaintiff also 
can show that such acts oppress the minority shareholder. That interpretation contradicts the plain language of the 
statute, which uses "or" rather than "and" in its description of the various bases for recovery.  Moreover, as the 
 [***27]  Appellate Division observed, the legislative history supports a determination that the Legislature drafted the 
new statute in the disjunctive "to enumerate additional separate causes of action, independent of oppression"; and 
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therefore "'illegality' and 'fraud' as used in the statute are not meant to be synonymous with 'oppression.'" 261 
N.J.Super. at 75, 617 A.2d at 1230.

Oppression has been defined as frustrating a shareholder's reasonable expectations.  2 O'Neal's Close 
Corporations § 9.29 at 132 (Callaghan & Co., 3rd ed. 1988).  Illegality and fraud may also frustrate a shareholder's 
reasonable expectations for a company but nonetheless not qualify as oppression. That is so because oppression 
is usually directed at a minority shareholder personally, whereas fraudulent or illegal conduct can instead be 
directed at  [*507]  solely the shareholder's investment in the corporation.  For example, misappropriation of funds 
within a corporation may violate a shareholder's reasonable expectations regarding the management of the 
company but it may not be oppressive because it is not directed specifically at a minority shareholder. Nonetheless, 
because such fraudulent or illegal conduct  [***28]  would affect the corporation, and hence the shareholder's stock 
interest in that corporation, such conduct would be actionable under the statute, even in the absence of oppression, 
because the statute is written in the disjunctive.

Nor must fraudulent or illegal acts be "on-going" at the time of trial for the statute to apply.  The statute's plain 
language provides that a cause of action exists "upon proof that . . . the directors or those in control have acted 
fraudulently or illegally." N.J.S.A. 14A:12-7(1)(c) (emphasis added).  If the Legislature had intended that the statute 
apply only to continuing acts, then the use of present tense, i.e., "are acting," would have accomplished that goal.  
In this statute, the Legislature used a verb form connoting past conduct.

Moreover, as the Appellate Division observed, "A requirement that the fraudulent conduct must be on-going 
frustrates [the legislative purpose] because it allows the majority to abuse the minority as long as the abuse ceases 
prior to the date a decision is rendered . . ." 261 N.J.Super. at 77, 617 A.2d at 1231. Requiring that the conduct be 
continuing would, therefore, work a grave injustice on the  [***29]  minority shareholder by depriving her of a remedy 
when her reasonable expectations for the corporation are thwarted.

VII.

Although we agree with the Appellate Division on the disjunctive nature of the statute and the rejection of the 
requirement that the misconduct be continuing, we need to clarify the court's findings about the amount of fraud or 
illegality that qualifies as a violation of the statute.  The language and result of  [*508]  the Appellate Division's 
opinion might lead to the conclusion that any showing of fraud or illegality qualifies as a per se violation of the 
statute.  See 261 N.J.Super. at 75-76, 617 A.2d at 1231. We disagree.  A per se rule suggests that a court has no 
discretion to weigh or to consider the effect, if any, of the misconduct on the minority shareholder or her corporate 
investment.

We recognize that the statute should be interpreted broadly to provide remedies for the "distinctive problems of 
close corporations." 2 O'Neal's Close Corporations, supra, § 9.29 at 134.  However, in addition to demonstrating 
fraudulent or illegal conduct, mismanagement, or abuse of authority, or oppressive or unfair conduct, a plaintiff must 
also demonstrate  [***30]  a nexus between that misconduct and the minority shareholder or her interest in the 
corporation.  The remedies that a court will apply will logically depend on the harm to the minority shareholder or 
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her interest in the corporation.  In enacting the 1972 amendments the Legislature intended that the court "look 
beyond direct harm to the value of a shareholder's investment and  [**1029]  to consider all pertinent factors." 
N.J.S.A. 14A:12-7, Commissioner's Comment—1972 Amendments.  Therefore, in determining the nexus between 
the misconduct and the harm to the shareholder, the court must consider those acts that affect or jeopardize a 
shareholder's stock interest as well as those acts that may be specifically targeted to the shareholder. The court 
has discretion to determine which factors are pertinent to its evaluation of the quality and nature of the misconduct, 
but certain factors apply in most cases.

Because not all violations will cause a minority shareholder ascertainable harm, a court should consider the 
seriousness of the violation.  For example, a corporation's mere failure to abide by a single tax regulation may be 
insufficient to bring the circumstances within the statute.  Similarly,  [***31]  the court should consider whether the 
misconduct places the minority shareholder's investment at risk.  Thus, in the tax violation example, the court 
should weigh whether the failure to abide by a single tax regulation resulted in a fine that was substantial in relation 
to the corporation's  [*509]  net earnings, or otherwise threatened the corporation's existence or its ability to 
function.  Focusing on the harm to the minority shareholder reflects a departure from the traditional focus, which 
was solely on the wrongdoing by those in control, and reflects the current trend of recognizing the special nature of 
close corporations.  See Spratlin, supra, 60 Miss.L.J. at 411.

Courts also should consider whether the misconduct thwarts the minority shareholder's reasonable expectations of 
his or her role in the corporation.  The special nature of the close corporation requires that the court go beyond 
considering merely monetary harm.

The special circumstances, arrangements and personal relationships that frequently underly the formation of 
close corporations generate certain expectations among the shareholders concerning their respective roles in 
corporate  [***32]  affairs, including management and earnings.  These expectations preclude the drawing of 
any conclusions about the impact of a particular course of corporate conduct on a shareholder without taking 
into consideration the role that he is expected to play.  Accordingly a court must determine initially the 
understanding of the parties in this regard.  Armed with this information, the court can then decide whether the 
controlling shareholders have acted in a fashion that is contrary to this understanding * * *.  [Exadaktilos v. 
Cinnaminson Realty Co., 167 N.J.Super. 141, 154-55, 400 A.2d 554, 561 (Law Div.1979), aff'd o.b., 173 
N.J.Super. 559, 414 A.2d 994 (App.Div.), certif. denied, 85 N.J. 112, 425 A.2d 273 (1980).]

In determining whether a shareholder's expectations are reasonable and whether the corporation or controlling 
shareholders or directors unreasonably thwarted them, courts should consider even non-monetary expectations of 
the shareholder. Indeed, "termination of a shareholder's status as an employee is a much more common means of 
oppression in a close corporation than is infringement of a shareholder's status  [***33]  as a shareholder." 2 
O'Neal's Close Corporations, supra, § 9.29 at 134.  Even the termination of the employment of the shareholder's 
children in certain situations may constitute oppressive conduct sufficient to constitute a violation under the statute.
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Based on the circumstances of a given case, additional factors that may warrant consideration include whether the 
minority shareholder was aware of the misconduct prior to filing suit but failed to act, and whether the minority 
shareholder participated in  [*510]  the misconduct. A court could reasonably determine that unfairness would result 
if a minority shareholder were permitted to seek judicial intervention after years of acquiescence or participation in 
the alleged misconduct.

Indeed, courts have applied the equitable concept of estoppel to bar relief when a shareholder or director had or 
should have had knowledge of alleged misconduct but failed to act.  See Francis v. United Jersey Bank, 87 N.J. 15, 
31, 432 A.2d 814, 822 (1981) (finding that directors are under continuing duty to keep informed about corporation); 
Murtland Holding Co. v. Egg Harbor Commercial  [**1030]  Bank, 123 N.J.Eq. 117, 122, 196 A. 230, 234 (Ch.1938) 
 [***34]  (noting that stockholder is estopped from objecting to corporate acts performed with his knowledge and 
assent, and that such assent might be implied from his long silence).

VIII.

If a minority shareholder has met her burden of demonstrating both misconduct and a nexus between the harm and 
the minority shareholder's interest in or expectations for the company, the court must then determine what remedy 
is appropriate to redress the harm.

Subsection (1) provides a list of potential remedies that "may" be imposed when the statute is violated.  It states:

(1) The Superior Court, in an action brought under this section, may appoint a custodian, appoint a provisional 
director, order a sale of the corporation's stock as provided below, or enter a judgment dissolving the 
corporation * * *.  [N.J.S.A. 14A:12-7(1) (emphasis added).]

The use of the word "may" indicates that the court has discretion in determining whether any of the enumerated 
remedies is appropriate to a case.  See, e.g., Harvey v. Board of Chosen Freeholders, 30 N.J. 381, 391, 153 A.2d 
10, 16 (1959) (finding that absent legislative intent to the contrary, use of word "may" indicates that provision 
 [***35]  is permissive, not mandatory).  Here, the legislative intent for this statute affirms the plain meaning of the 
 [*511]  language that the remedies are "discretionary." Comment on 1972 Amendments.

Neither the parties nor the courts in this case have considered dissolution as an appropriate remedy.  We agree.  
Dissolution is an extreme remedy to be imposed with caution after a careful balancing of the interests at stake:

The Commission was mindful that . . . dissolution of a business is a drastic remedy to be applied with caution. 
In addition, the Commission recognized that there is often a public interest involved in avoiding dissolution as a 
remedy in the event of deadlock or internal dissension.  [Comment on 1972 Amendments.]

In 1988, the Legislature added subsection (9), which offers guidance for the circumstances under which dissolution 
is warranted.  It states:
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(9) In determining whether to enter a judgment of dissolution in an action brought under this section, the court 
shall take into consideration whether the corporation is operating profitably and in the best interests of its 
shareholders, but shall not deny entry of such a judgment solely on that ground.  [N.J.S.A. 14A:12-7(9).]

 [***36] The court is thus required to balance the appropriateness of dissolution as a remedy against the loss to 
society if the corporation is forced to liquidate.  Factors to be considered in weighing the loss to society include the 
shareholders' loss of goodwill because the corporation is not sold as a going concern, the loss of jobs by 
employees, and the loss of a steady source of income by suppliers.  See O'Neill, supra, 22 Seton Hall L.Rev. at 
693.

Caution is needed when determining whether dissolution is appropriate, because "the statutory remedy was meant 
only to protect the minority, not to provide a weapon to enable it to obtain unfair advantage against the majority." 
Lawrence E. Mitchell, The Death of Fiduciary Duty in Close Corporations, 138 U.Pa. L.Rev. 1675, 1730 (1990); 
Pachman, supra, 10 Seton Hall L.Rev. at 331. The statute would become a weapon if dissolution were granted 
each time a minority shareholder demonstrated some misconduct by the directors or controlling shareholders that 
falls within the statute's requirements.  Then, "[m]inority shareholders [might] use  [***37]  the threat of dissolution to 
force the majority to  [*512]  accede to their demands or . . . to pay sizeable sums in 'settlement' * * *." Pachman, 
supra, 10 Seton Hall L.Rev. at 326.

As an alternative to dissolution the Legislature authorized a court-ordered buy-out. N.J.S.A. 14A:12-7(8) provides:

(8) Upon motion of the corporation or any shareholder who is a party to the proceeding, the court may order the 
sale of all shares of the corporation's stock held by any other shareholder who is a party to the proceeding to 
either the corporation or  [**1031]  the moving shareholder or shareholders, whichever is specified in the 
motion, if the court determines in its discretion that such an order would be fair and equitable to all parties 
under all the circumstances of the case.

Previously, the statute permitted such a motion to be made only by a fifty (50%) percent shareholder. Corporation 
Law Revision Commission, Comment on 1988 Amendments to N.J.S.A. 14A:12-7.  The Appellate Division in 
Bostock, supra, properly held that the statute's plain language permits compulsion of the sale of a party's stock to 
either the moving  [***38]  shareholder or the corporation.  260 N.J.Super. at 445, 616 A.2d at 1321. Defendant 
argues, however, that the statute does not permit compelling the purchase of the minority's stock by either the 
majority shareholders or the corporation.

Read literally, the statute requires the prospective purchaser—either the corporation or a shareholder in the 
litigation—to move to compel a purchase of stock held by another shareholder. The requirement that a motion be 
filed appears to reflect a legislative purpose to authorize specifically only voluntary purchases.  Although the 
Commissioners' Comment suggests that a motion by a shareholder may be sufficient to compel a purchase by the 
corporation, see Corporation Law Revision Commission, Comment on 1988 Amendments to N.J.S.A. 14A:12-7, we 
are inclined to construe the statute as authorizing specifically only voluntary purchases by either a shareholder or 
the corporation.

134 N.J. 488, *511; 634 A.2d 1019, **1030; 1993 N.J. LEXIS 1310, ***35

https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BVH1-6F13-00DN-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:3S0M-7K90-00CW-70GW-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BVH1-6F13-00DN-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BVH1-6F13-00DN-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WD40-003C-P51D-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WD40-003C-P51D-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BVH1-6F13-00DN-00000-00&context=1530671


Page 16 of 19

We have no doubt, however, that the enactment of N.J.S.A. 14A:12-7 was not intended to supersede the inherent 
common law power of the Chancery Division to achieve equity.  That the court would have the statutory power to 
order dissolution of a corporation,  [***39]  but not the lesser authority to compel the corporation to use  [*513]  its 
assets to acquire the stock of an oppressed shareholder, would make no sense.  Both dissolution and a corporate 
purchase of a shareholder's stock involve a distribution of corporate assets.  In the case of dissolution, a distribution 
results in the termination of the corporation's business, with its assets being proportionately distributed to the 
stockholders.  In the case of a buy-out, the corporation may be required to distribute retained as well as prospective 
earnings, but the corporate enterprise survives.

Accordingly, although the statute authorizes only voluntary purchases of stock, we are persuaded that in 
appropriate circumstances a court exercising its equitable powers, as an alternative to dissolution, could compel the 
purchase of a shareholder's stock by the corporation; under exceptional circumstances, the court's equitable power 
might encompass the power to compel an involuntary buy-out by the other shareholders. In exercising the 
remedying of an involuntary buy-out, however, a court must exercise caution. Because an involuntary purchase of 
stock is not a statutorily authorized power, its use should be reserved  [***40]  primarily for those instances in which 
the only practical alternative to an involuntary buy-out would be dissolution. Indeed, some out-of-state cases 
suggest that a court-ordered buy-out is permitted solely when the facts warrant a dissolution but the court desires to 
avoid that drastic remedy.  See Gershaw v. Ther-A-Pedic Sleep Prods., 218 N.J.Super. 350, 356, 527 A.2d 923, 
925 (App.Div.1987) (citing Meiselman v. Meiselman, 309 N.C. 279, 307 S.E.2d 551 (1983), and Orchard, supra, 
590 F.Supp. 1548).

In Gershaw, the Appellate Division denied a buy-out when the shareholder sought an order permitting inspection of 
corporate records and a declaratory judgment to identify the membership of the board of directors. Id. 218 
N.J.Super. at 356, 527 A.2d at 925. The Gershaw court based its holding partially on the fact that the plaintiff had 
not instituted the action under N.J.S.A. 14A:12-7(1), and therefore the buy-out provision of N.J.S.A. 14A:12-7(8) 
could not be activated.  Id. at 355, 527 A.2d at 925. Nonetheless, a corporation's failure to permit a shareholder to 
inspect corporate  [*514]  records could fall within N.J.S.A. 14A:12-7, but that  [***41]  violation alone most likely 
would not warrant the statutory remedies.

Although a buy-out may be preferable to dissolution, other remedies may be more appropriate to a buy-out. The 
statute  [**1032]  itself states that a buy-out is warranted only when it would be "fair and equitable to all parties." 
N.J.S.A. 14A:12-7(8) (emphasis added).  Indeed, the Commission provided that "[e]ach of these remedies is . . . not 
exclusive; accordingly, the court is given the flexibility necessary to handle any particular situation." Corporation 
Law Revision Commission, Final Report—June 15, 1972, 14A N.J.S.A. XVII, XXII (West Supp.1993).

Based on the permissive wording of the statute, when a statutory violation occurs, a court retains its discretion to 
fashion equitable remedies. Such equitable remedies are valuable because they allow relief to be fashioned directly 
to redress the statutory violations shown.  Equitable remedies
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"are distinguished for their flexibility, their unlimited variety, their adaptability to circumstances, and the natural 
rules which govern their use.  There is in fact no limit to their variety and application; the court of equity has the 
power of devising its remedy and  [***42]  shaping it so as to fit the changing circumstances of every case and 
the complex relations of all the parties." [Sears, Roebuck & Co. v. Camp, 124 N.J.Eq. 403, 411-12, 1 A.2d 425, 
429 (E. & A.1938) (quoting John N. Pomeroy, Equity Jurisprudence § 109 (John N. Pomeroy, Jr., ed., 4th ed. 
1918)).]

In many other states, statutes authorize "courts to provide relief other than dissolution, and then [set] out a 
nonexclusive list of what that relief may be." 2 O'Neal's Close Corporations, supra, § 9.35 at 169 (emphasis added).  
Some of the equitable remedies O'Neal lists are:

(1) Cancelling or altering any provision of the articles of incorporation or the bylaws;

(2) Cancelling, altering, or enjoining any resolution or other act of the corporation;

(3) Directing or prohibiting any act of the corporation or of the shareholders, directors, officers, or other persons 
party to the action;

 [*515]  (4) Providing for the sale of all the property and franchises of the corporation to a single purchaser;

(5) Requiring dissolution at a future date, effective only if the parties do not resolve their differences before that 
time;

(6) Appointing a receiver or special fiscal agent  [***43]  to continue the operation of the corporation for both 
majority and minority until differences are resolved or until oppressive conduct ceases;

(7) Retaining jurisdiction for the protection of minority shareholders without the appointment of a custodian, 
receiver, or similar official;

(8) Ordering an accounting or ordering access to corporate records;

(9) Enjoining continuing acts of oppressive conduct, e.g., by reducing unjustified or excessive salary or bonus 
payments to controlling shareholders;

(10) Requiring declaration of a dividend;

(11) Permitting the minority to purchase additional shares;

(12) Rescinding a corporate act that is unfair to the minority;

(13) Treating a group of related corporations as a single entity for the purpose of determining appropriate relief.  2 
O'Neal's Close Corporations, supra, § 9.35 at 170-171; see also Baker v. Commercial Body Builders, Inc., 264 Or. 
614, 631-33, 507 P.2d 387, 395-96 (1973) (listing ten alternatives to dissolution for resolving minority shareholder's 
claims against close corporation); Spratlin, supra, 60 Miss.L.J. at 420-22.
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The existence of less harsh remedies has the  [***44]  effect of increasing the willingness of courts to intervene and 
provide relief to shareholders.

IX.

With regard to N.J.S.A. 14A:12-7(1)(c), we hold that (1) the statute is written in the disjunctive and therefore a 
finding either  [*516]  of fraud or of illegality, without a finding of oppression, may be sufficient to permit a court to 
conclude that the statute has been violated; (2) the statute does not require that the misconduct be continuing for a 
violation to be established; and (3) the court must consider the quality of the misconduct to determine whether the 
minority shareholder has demonstrated a nexus, i.e., that the misconduct  [**1033]  caused harm to the minority 
shareholder or her interest in the corporation.

We reject plaintiff's argument that any showing of illegality or fraud qualifies as a per se violation of the statute.  
Instead, the trial court must evaluate the quality of the misconduct or oppression to determine its seriousness.  
Although we encourage a review of whether the misconduct or oppression is directed at the minority shareholder, 
even fraudulent acts not directed specifically at the shareholder, but that place the minority shareholder's interest in 
that corporation  [***45]  at risk, may be sufficient to constitute a violation of the statute.

We hold that the statutory remedies of N.J.S.A. 14A:12-7(1) are discretionary.  Even when the statute is triggered, 
the trial court has the discretion to choose the appropriate remedies.  Most acts of misconduct or oppression will 
warrant some type of remedy, but only the most egregious cases will warrant the drastic remedies permitted by the 
statute.  Importantly, courts are not limited to the statutory remedies, but have a wide array of equitable remedies 
available to them.

Indeed, the statutory remedy of dissolution should be imposed only in the most egregious cases.  The buy-out 
remedy is a preferable alternative to dissolution, but it may not be preferable to equitable remedies also available to 
the court.  In many cases, the court will find that its equitable powers adequately balance the need to redress the 
statutory violation against society's interest in maintaining functioning corporations.

Cases involving N.J.S.A. 14A:12-7(1)(c) are very fact-sensitive, and thus any hard and fast rules are difficult to 
formulate.  The many possible types of relationships in close corporations compel a  [*517]  flexible approach 
 [***46]  to the problem.  The statute intends to protect minority shareholders in the vulnerable setting of a close 
corporation.  Because the Legislature's goal was fairness to all shareholders, however, courts must ensure that 
minority shareholders are not permitted to use the statute to tyrannize the majority.

Applying the law to the facts of this case, we find that the quantity and substantiality of the acts of misconduct 
committed by defendants do not warrant any more expansive relief than that granted by the Chancery Division.  
The record contains substantial proof that Brenner never had any expectations that she was going to manage 
Arbee.  From the inception of the corporation, Brenner was intended to be a minority shareholder and a director.  
Complete control of the management of the business was given to Berkowitz.  None of the isolated incidents 
recounted above prevented the growth of the corporation or Brenner's investment in the company.  Indeed the 
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substantial growth of the business has increased the value of Brenner's investment.  Nonetheless, we approve of 
the Chancery Division's injunction against any future acts of misconduct.

Although Brenner testified that she expected employment  [***47]  benefits from Arbee, she has not demonstrated 
that the corporation's termination of her son and future daughter-in-law was oppressive to her.  In many close 
corporations, a shareholder herself may expect to be employed with the company from its inception.  Here, Brenner 
instead expected Arbee to employ her children when they became old enough to work.  A shareholder's expectation 
of employment must be balanced against the corporation's ability to run its business efficiently.  Even in the more 
common case of a shareholder's direct employment with a company, the court is hesitant to overturn the 
corporation's valued exercise of its business judgment.  Exadaktilos, supra, 167 N.J.Super. at 155-56, 400 A.2d at 
561-62. Not surprisingly, when the employment of the shareholder's relative is at issue, the shareholder will find it 
even more difficult to establish that those in control of a corporation acted oppressively.  A heightened  [*518]  
burden exists particularly in the case of a relative who was not employed at the beginning of the corporate 
relationship.  The Chancery Division properly concluded that it could not second-guess the corporation's exercise of 
its business-judgment.

 [***48]  Although the corporate founders never intended that Brenner manage Arbee, she was expected to be a 
director and a substantial shareholder. The Chancery Division properly reinstated Brenner as a director of Arbee.  
 [**1034]  As a director, Brenner is entitled to review the books and records of the company and to participate in the 
major decision-making processes of Arbee.  We expect that she will be a more active director than she has been in 
the past.  Brenner does not challenge the salary and dividends returned on her investment—perhaps because she 
considered the salary paid to her son an indirect economic benefit.  Nevertheless, as a substantial shareholder of 
Arbee, she is entitled to financial benefits commensurate with her holdings.  As did the Chancery Division, we 
caution the Berkowitzes that any increase in benefits to the majority shareholders without a corresponding benefit to 
Brenner may provide Brenner with a future claim under N.J.S.A. 14A:12-7.  Moreover, the occurrence of future acts 
of misconduct may require the court to consider other relief, including the appointment of a provisional director.

Finally with regard to attorney's fees, we reverse the Appellate Division's order  [***49]  that the Chancery Division 
reconsider whether plaintiff should receive attorney's fees pursuant to N.J.S.A. 14A:12-7(10).  That provision 
provides:

If the court determines that any party to an action brought under this section has acted arbitrarily, vexatiously, 
or otherwise not in good faith, it may in its discretion award reasonable expenses, including counsel fees 
incurred in connection with the action, to the injured party or parties.

We conclude that N.J.S.A. 14A:12-7(10) does not apply to either plaintiff or defendants.

We reverse the judgment of the Appellate Division and reinstate the judgment of the Chancery Division.  No costs.  

End of Document
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Opinion

 [*137]  [**841]  JEREJIAN, P.J.Ch.

This matter comes before the court by way of defendants' PediatriCare Associates, LLC, Scott W. Zucker, M.D., 
Jeffrey M. Bienstock, M.D., and Melissa Chism, M.D. ("defendants") application for partial summary judgment filed 
on September 4, 2018, by their attorneys, Garfunkel Wild, PC. Plaintiff David M. Namerow, M.D. ("plaintiff"), by his 
attorneys Bressler, Amery & Ross, filed opposition to defendants' motion for partial summary judgment, as well as a 
cross-motion for partial summary judgment, on September 18, 2018.

BACKGROUND

The parties entered into an original Operating Agreement on January 1, 2000, to form PediatriCare as a limited 
liability company, with the purpose of owning and operating a medical practice. On March 12, 2001, the parties 
entered into the Amended and Restated Operating Agreement (the "Agreement"), which was the operative 
document governing the relationship.

Pursuant to the Agreement, a member has the right to retire once the member has reached the [***2]  age of sixty 
(60) and has  [*138]  provided twenty-five (25) years of membership or service to the practice. Section 9.9 of the 
Agreement (titled "Retirement of a Member") provides that the "retirement purchase price" is calculated in 
accordance with Section 10 of the Agreement (titled "Determination of Value"). The specific language of Section 10 
is determinative, and is cited here in full:

The total value of the company ("company value") shall be the last dated amount set forth on the Certificate of 
Agreed Value, attached hereto as Exhibit G and made part hereto, executed by the members. The members 
shall exercise their best efforts to meet not less than once per year for the purpose of considering a new value 
but their failure to meet or determine a value shall not invalidate the most recently executed Certificate of 
Agreed Value setting forth the company value then in effect. If the parties fail to agree on a revaluation as 
described above for more than two (2) years, the company value shall be equal to the last agreed upon value, 
adjusted to reflect the increase or decrease in the net worth of the company, including collectible accounts 
receivable, since the last agreed upon value. The value of a member's interest [***3]  ("Value") shall mean the 
company value multiplied by the percentage interest held by said member  [**842]  and being purchased 
hereunder, less any indebtedness that the selling or disabled member, the Decedent, or a member departing 
for any other reason contemplated hereunder may have to the company or to the other members, whichever 
the case may be.

The most recent Certificate of Agreed Value attached to the Agreement stated the "value of the company" at $2.4 
million, and was signed by Dr. Namerow, Dr. Zucker, Dr. Bienstock, and Dr. Chism, dated January 1, 2000.

461 N.J. Super. 133, *133; 218 A.3d 839, **839; 2018 N.J. Super. LEXIS 193, ***1
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Plaintiff announced his intention to retire in January 2016, triggering application of Section 10 of the Agreement. 
Plaintiff's retirement marks the first time that a member of the practice has retired, and thus the first time that 
PediatriCare has attempted to apply the Section 10 provision of the Agreement with a Certificate of Agreed Value 
greater than two years old.

In March of 2016, the parties, as members of PediatriCare, engaged Butzel, Karadimas, Carrabba, Testin, LLC 
("BKCT") to perform a fair market valuation for the purpose of assisting the LLC in the matter of business and 
succession planning. The 2016 BKCT appraisal employed the fair [***4]  market valuation methodology. In October 
of 2016, defendants engaged the Coker Group, a healthcare consulting firm, to provide a fair market valuation of 
 [*139]  the practice for the purposes of determining the retirement purchase price in relation to plaintiff's retirement. 
Defendants requested the Coker Group use the fair market valuation methodology. The parties are in agreement 
that the two 2016 fair market valuations were for the purpose of reaching a settlement as to a voluntarily negotiated 
buy-out number. The parties are also in agreement that no voluntary buy-out number was ever reached.

Section 25 of the Agreement provides:
This Agreement may be amended only by the vote of at least eighty percent (80%) of the percentage interests 
of the members of the company; except, however, other than by application of Sections 5 and 6, the 
Percentage Interests of the members may not be adjusted without the unanimous consent of the members.

The Agreement was never amended through a vote of the members, nor does any document exist reflecting a vote 
to amend was ever considered or undertaken by the members. Plaintiff then commenced this action on October 10, 
2017.

LEGAL ARGUMENT

Standard for a motion for summary [***5]  judgment

Summary judgment is designed to "avoid trials which would serve no useful purpose and to afford deserving 
litigants immediate relief." Judson v. Peoples Bank & Trust Co., 17 N.J. 67, 74, 110 A.2d 24 (1954). Thus, the court 
shall grant a summary judgment motion "if the pleadings, depositions, answers to interrogatories and admissions on 
file, together with the affidavits . . . show that there is no genuine issue as to any material fact challenged and that 
the moving party is entitled to a judgment or order as a matter of law." R. 4:46-2(c).

In order to satisfy its burden of proof on a summary judgment motion, the moving party must show that no genuine 
issue of material facts exists. Brill v. Guardian Life Ins. Co. of Am., 142 N.J. 520, 528-29, 666 A.2d 146 (1995). 
Once the moving party satisfies its burden, the burden then shifts to the non-moving party to present evidence there 
is a genuine issue for trial. Ibid. The non-moving party may not solely rely on denials or  [*140]  allegations made in 
an answer to defeat a motion for  [**843]  summary judgment. See Cortez v. Gindhart, 435 N.J. Super. 589, 606, 90 
A.3d 653 (App. Div. 2014). Instead, the non-moving party must respond with affidavits meeting the requirements of 
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Rule 1:6-6 as otherwise provided in this rule and by Rule 4:46-2(b), setting forth specific facts showing that there is 
a genuine issue for trial.

In determining whether the existence of a genuine issue of material fact precludes summary [***6]  judgment, the 
court must "consider whether the competent evidential materials presented, when viewed in the light most favorable 
to the non-moving party, are sufficient to permit a rational fact-finder to resolve the alleged disputed issue in favor of 
the non-moving party." Brill, 142 N.J. at 540, 666 A.2d 146. Even if there is a denial of essential fact, the court 
should grant a motion for summary judgment if the rest of the record, viewed most favorably to the party opposing 
the motion, demonstrates the absence of a material and genuine factual dispute. See Rankin v. Sowinski, 119 N.J. 
Super. 393, 399-400, 291 A.2d 849 (App. Div. 1972).

The terms of the operating agreement are unambiguous and section 10 applies

Under New Jersey law, where the terms of a contract are clear and unambiguous, there is no room for 
interpretation or construction and the courts must enforce those terms as written. When presented with an 
unambiguous contract, the court should not look outside the "four corners" of the contract to determine the parties' 
intent, and parol evidence should not be used to alter the plain meaning of the contract. "The court has no right to 
rewrite the contract merely because one might conclude that it might well have been functionally desirable to draft it 
differently." Connecticut Gen. Life Ins. Co. v. Punia, 884 F. Supp. 148, 152 (D.N.J. 1995) (citations omitted).

Here, plaintiff's [***7]  primary contention is that the parties' course of conduct over a sixteen-year period modified 
the terms of the Agreement to require use of a fair market valuation methodology when valuing the practice, rather 
than a net worth valuation  [*141]  methodology. Specifically, plaintiff asserts that the parties have previously 
ignored Section 10 of the Agreement providing for the use of net worth valuation methodology when determining 
the value of the practice on three specific occasions: (1) in 2009 to perform a fair market valuation for the purpose 
of assisting the members in their business and financial planning; (2) in March 2016 for the purpose of assisting in 
the matter of business and succession planning in anticipation of plaintiff's retirement; and (3) in October 2016 for 
the purpose of exploring a possible negotiated buy-out price for plaintiff's interest. As a result, plaintiff argues that 
the parties' prior use of a fair market valuation methodology on these occasions evidence a mutual and clear intent 
to modify the Agreement's terms to require a fair market valuation methodology when valuing the practice.

Plaintiff cites two cases in an attempt to demonstrate his position that the members [***8]  did in fact alter the 
Agreement by course of conduct. First, plaintiff cites DeAngelis v. Rose, 320 N.J. Super. 263, 280, 727 A.2d 61 
(App. Div. 1999), stating that New Jersey has long recognized the ability to modify one's contract "by an explicit 
agreement to modify or by the action and conduct of the parties as long as the intention to modify is mutual and 
clear" (emphasis added). This particular case is not on point in any regard with the facts presented in the instant 
case. There, the Appellate Division was assessing breach of contract and implied covenants of good faith and fair 
dealing claims in a legal malpractice suit centered on an exclusive  [**844]  representation clause. Id. 320 N.J. 
Super. at 271, 727 A2d 61. In other words, the Appellate Division in DeAngelis was evaluating a personal services 
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contract in which a law firm had provided services by other lawyers not named specifically in the contract, and also 
accrued more costs and fees than the $30,000 cap that was agreed to in direct contravention with the agreement in 
place. Id. 320 N.J. Super. at 280, 727 A2d 61. Here, on the other hand, there is no question that the parties are not 
in fact abandoning or dishonoring the Agreement, all of whom ratified it at the inception of the LLC and put in a 
specific provision addressing amendments and modification procedures. Further, [***9]  it is clear that  [*142]  there 
was no "mutual and clear" intention by the three defendant members to modify.

Plaintiff also cites Wells Reit II-80 Park Plaza, LLC v. Director, Division of Taxation, 414 N.J. Super. 453, 466, 25 
N.J. Tax 537, 999 A.2d 489 (App. Div. 2010) for the notion that "a modification can be proved by an explicit 
agreement to modify or by the actions and conduct of the parties as long as the intention to modify is mutual and 
clear." There, the Appellate Division was analyzing whether actual amendments already made to the contract 
constituted novations, relieving parties to the contract of certain contractual duties and obligations, which is not 
relevant to the facts of this case. Id. 414 N.J. Super. at 466, 999 A.2d 489. Further, the court is unclear regarding 
the proposition counsel makes by citing this case, because the Appellate Division in Wells Reit II-80 Park Plaza 
found that there was no modification to the agreement. Id. 414 N.J. Super. at 468, 999 A.2d 489. Yet, plaintiff here 
makes no attempt to distinguish the outcome of that case from the one before this court. Again, it is evident to this 
court that there was no "mutual and clear" intention by defendants to formally modify or amend the LLC's Operating 
Agreement.

In 2009, the parties engaged BKCT to perform a fair market valuation for the purpose of assisting the members in 
their business and financial planning. By plaintiff's [***10]  own words, this appraisal was done for reasons entirely 
unrelated to the retirement buyout purchase price of one of the members, and gives zero indication that the parties 
intended to modify Section 10 of the Agreement thereafter. Subsequently, in March of 2016, the parties again 
retained BKCT to do a second appraisal — again, "for the purpose of assisting in the matter of business and 
succession planning." Finally, in October of 2016, defendants engaged the Coker Group, a healthcare consulting 
firm, to provide a fair market valuation of the practice in relation to determining the retirement purchase price 
pursuant to plaintiff's retirement. However, the record reflects that defendants' retention of the Coker Group, as 
confirmed by plaintiff's own deposition testimony, was  [*143]  aimed at trying to achieve an amicable resolution of 
the buyout price to which all four members would agree. It is clear, based on the litigation that ensued, that the four 
members were not able to agree on a buyout price.

Section 10 of the Agreement expressly provides that if the members fail to agree on a revaluation of the company 
for more than two years, the "company value shall be equal to the last agreed upon [***11]  value, adjusted to 
reflect the increase or decrease in the net worth of the company, including collectible accounts receivable, since the 
last agreed upon value." Plaintiff's complaint concedes that the $2.4 million figure was "the last agreed upon value" 
of the company under the terms of the Agreement. Plaintiff unambiguously demonstrated his understanding that no 
formal modifications were made either to Section 10 of the Agreement or to the company value in his deposition:

 [**845]  Q: During the process that you've described you were hopeful that it would be an amicable, collegial 
process leading to a resolution in a buyout price, correct?
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A: Correct.
Q: An agreed-upon buyout price that the four of you would agree upon, correct?
A: Correct.
Q: Okay. The four members of PediatriCare never voted to amend this provision of the agreement, correct?
A: Correct.

In addition to plaintiff's concession that neither he nor the other members ever voted or agreed to make any 
amendments prior to the announcement of his retirement, the individual defendant certifications reflect this mutual 
understanding. In all of Drs. Zucker, Bienstock, and Chism's certifications, each one individually certifies the exact 
same [***12]  sentiments: (1) that none of them agreed, even orally, to amend or modify Section 10 of the 
Agreement, including to discard the application of net worth methodology; and (2) that none of them, at any time or 
in any manner, knowingly relinquished his or her full rights to rely on and enforce Section 10 of the Agreement, 
including the net worth methodology provision, with respect to Dr. Namerow's retirement and retirement  [*144]  
purchase price, or their own, or other members' ultimate retirement.

Defendants correctly point out that the Agreement unambiguously provides a clear method for calculating the 
buyout price. Further, the Agreement clearly provides that it can only be modified through the vote of 80% of the 
membership interests of the company, and not through plaintiff's self-serving interpretation of the parties' "course of 
conduct" over the years. Specifically, it is well settled under New Jersey law that "a proposed modification by one 
party to a contract must be accepted by the other to constitute mutual assent to modify; unilateral statements or 
actions made after an agreement has been reached or added to a completed agreement clearly do not serve to 
modify the original terms of [***13]  a contract." McGrath v. Poppleton, 550 F. Supp. 2d 564, 571 (D.N.J. 2008) 
(citations omitted). Here, although plaintiff asserts that the Agreement was changed through the parties' course of 
conduct, there is no evidence that the remaining members agreed to a formal change of Section 10 of the 
Agreement to reflect a new valuation methodology or Certificate of Agreed Value.

The plain language of Section 10 itself, along with the undisputed material facts, warrant the ordering of summary 
judgment with respect to the applicability of Section 10, and the dismissal of plaintiff's claim asking the court to 
order the use of a "fair market valuation" methodology for determining plaintiff's retirement purchase price.

Accordingly, Count I of plaintiff's second amended complaint is dismissed.

Plaintiff suffered no "oppression" as a "minority member"

Count II of plaintiff's second amended complaint asserts minority oppression under the New Jersey Revised 
Uniform Limited Liability Company Act, N.J.S.A. 42:2C-1 to -94 ("RULLCA"). The RULLCA provides judicial 
recourse for minority members who have been "oppressed" by the majority members.  [*145]  N.J.S.A. 42:2C-
48(a)(5). Under New Jersey law, "oppression has been defined as frustrating a [member's] reasonable 
expectations" and "is usually directed at a minority [member] personally [***14]  . . . ." Brenner v. Berkowitz, 134 
N.J. 488, 506, 634 A.2d 1019 (1993). Thus where a minority member's reasonable expectations have  [**846]  been 
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frustrated by the majority members, the minority member has been oppressed and has a genuine claim for judicial 
recourse under the RULLCA.

Plaintiff's allegations on Counts I, II, and III are all contractual in nature, flowing directly from the parties' 
interpretation of the Agreement. Plaintiff's primary contention is that he had a reasonable expectation that his 25% 
membership interest would be purchased using a fair market valuation methodology. As discussed above, Section 
10 of the Agreement clearly covers the disputed conduct, and the unambiguous language of Section 10 of the 
Agreement calls for the use of a net worth methodology evaluation in determining the retirement purchase price. 
Plaintiff points to the January 2018 ruling denying defendants' motion to dismiss, where the court had held that 
"Count II . . . suggests a cause of action for oppression" because, at that time, "[p]laintiff arguably had a reasonable 
expectation that . . . the fair market value as opposed to the stated value," would be utilized in calculating the 
retirement purchase price. After discovery, however, and the determination by [***15]  this court that the defendants 
are in fact correct in asserting that the net worth methodology applies in accordance with the Agreement, 
defendants' actions clearly do not rise to a level supported by an action for oppression under RULLCA.

Under the economic loss doctrine, courts look to the parties' contract, where it applies, and preclude claims based 
on extra-contractual purported rights and duties. Specifically, the economic loss doctrine prohibits plaintiffs from 
recovering in tort economic losses to which their entitlement only flows from a contract. See Motors Distrib., Inc. v. 
Ford Motor Co., 98 N.J. 555, 579, 489 A.2d 660 (1985) (dismissing plaintiff's tort-based claims as  [*146]  a matter 
of law where plaintiff alleged that defendant did not fulfill its contractual obligations).

Here, defendants have not acted fraudulently, illegally, or in a manner that can be construed as an abuse of their 
authority as members towards plaintiff. Count II of plaintiff's second amended complaint fails as a matter of law 
because the economic loss doctrine clearly bars plaintiff from recovering based on "oppression," when plaintiff's 
entitlement clearly flows from the Agreement. Just as the fact that plaintiff relied on an erroneous interpretation of 
the Agreement to his detriment [***16]  does not justify the court rewriting the agreement, plaintiff's detrimental 
reliance on his interpretation of the agreement does not warrant a finding of oppressive behavior by the defendants.

Accordingly, Count II of plaintiff's second amended complaint is dismissed.

Defendants exhibited no breach of fiduciary duties owed to plaintiff

Count III of plaintiff's second amended complaint alleges a breach of fiduciary duty defendants owed plaintiff. Under 
New Jersey law, in order to establish a claim for breach of fiduciary duty, a plaintiff must show that: (1) the 
defendant had a duty to the plaintiff; (2) the duty was breached; (3) injury to the plaintiff occurred as a result of the 
breach; and (4) the defendant caused that injury. Under the RULLCA, in a member-managed limited liability 
company, each member owes the company and other members a duty of care. N.J.S.A. 42:2C-39(a) to (c).

As addressed above, Section 10 of the Agreement clearly covers the disputed conduct. Like Count II of plaintiff's 
second amended complaint alleging oppression from defendant members, plaintiff's Count III alleging breach of 
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fiduciary duty also stems from the misbelief that defendants  [**847]  erred in some manner by not applying the fair 
market [***17]  valuation method that plaintiff sought the members to utilize. It is clear that absent Count I, plaintiff's 
allegations in Counts II and III have no real merit when not bootstrapped to  [*147]  Count I — seeking enforcement 
of the Agreement "as modified by the parties' conduct." Plaintiff's opposition to defendants' motion repeatedly states 
in conclusory fashion that plaintiff had a "reasonable expectation" that the remaining members would disregard 
Section 10 of the Agreement and that therefore defendants acted in bad faith by not agreeing with him.

In addition, plaintiff once again points to the January 2018 ruling — denying defendants' motion to dismiss — as 
prima facie evidence that a genuine dispute of material fact exists and therefore Counts II and III cannot be decided 
on summary judgment. Again, the denial of defendants' motion to dismiss spoke to the issues prior to extensive 
discovery, and prior to a ruling on the applicability of Section 10 of the Agreement and the proper methodology to 
be used in determining the retirement purchase price. Other than plaintiff's contention that the Agreement should 
have been modified based on the prior conduct of the parties there are no underlying [***18]  facts in dispute that 
suggest defendants breached any fiduciary duty owed to plaintiff, or that plaintiff suffered in some way as a result of 
an alleged breach by defendants. There is no valid claim for breach of fiduciary duty based on members in a 
member-managed company acting in conformity with the provisions clearly set forth in the Agreement.

Accordingly, Count III of plaintiff's second amended complaint must be dismissed.

CONCLUSION

For the aforementioned reasons, defendants' motion for partial summary judgment is hereby granted in part and 
denied in part. Accordingly, Counts I, II, and III of plaintiff's second amended complaint are dismissed.

End of Document
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Case Summary

Procedural Posture

Parties petitioned for certification, seeking review of a decision of the Superior Court, Appellate Division (New 
Jersey) which affirmed the judicially ordered buy-out pursuant to N.J. Stat. Ann. § 14A:12-7, the "Oppressed 
Shareholder Statute," but remanded for reconsideration of the valuation of the shares.

Overview

Two business associates were each 50 percent shareholders of a closely-held corporation. Following a series of 
disputes, plaintiff petitioned the court for dissolution under the "Oppressed Shareholder Statute," N.J. Stat. Ann. § 
14A:12-7. After a prolonged trial, the trial court found that plaintiff was entitled to buy-out defendant's interest and 
ordered defendant to sell his shares to plaintiff. On cross-appeals, the Appellate Division affirmed the buy-out order, 
but specifically disagreed with the trial court's application of a marketability discount and remanded the valuation 
question. Reversing in part, the New Jersey Supreme Court held that the trial court has substantial discretion to 
adjust a company's purchase price in determining its "fair value" when dissolution of a closely-held company was 
ordered under N.J. Stat. Ann. § 14A:12-7 and remanded the matter for reconsideration of the use of a 30 percent 
capitalization rate in valuing defendant's interest.

Outcome
Judgment affirmed in part, reversed in part, and remanded for reconsideration of expert's use of a 30 percent 
capitalization rate in valuing shareholder's interest because the application of a 35 percent marketabililty discount 
was appropriate in determining the "fair value" of a closely-held corporation.
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Syllabus

(This syllabus is not part of the opinion of the Court. It has been prepared by the Office of the Clerk for the 
convenience of the reader. It has been neither reviewed nor approved by the Supreme Court. Please note that, in 
the interests of brevity, portions of any opinion may not have been summarized).

Balsamides v. Protameen Chemicals (A-27-1998)

Argued May 3, 1999 -- Decided July 14, 1999

GARIBALDI, J., writing for a unanimous Court.

The primary issue in this appeal is whether, in a buy-out ordered under the Oppressed Shareholder Statute, a court 
should apply a marketability discount to determine the fair value of the shares of stock.

Two former friends and close business associates, Emanuel Balsamides,  [***2]  Sr. (Balsamides) and Leonard M. 
Perle (Perle), were each fifty percent shareholders of Protameen Chemicals, Inc. (Protameen or the Company), a 
corporation that supplies chemicals to the cosmetics industry. Balsamides, using the contacts he had made over 
the years at Revlon Corporation, was responsible for sales. Perle, with his chemistry background, was responsible 
for the technical and administrative sides of the business. Protameen became very successful, with gross sales 
exceeding $ 19 million by mid-1995. Perle and Balsamides each had an annual income between $ 1 million and $ 
1.5 million.

The relationship between Balsamides and Perle soured after both brought two sons into the business. Balsamides's 
sons started in sales and were paid very well. Perle's sons started in administrative and office management 
positions, his area of expertise. Nevertheless, Perle believed his sons should receive the same compensation as 
Balsamides's sons. Eventually, Perle's sons were moved into sales. Nonetheless, the parties' relationship continued 
to deteriorate.

In June, 1995, Balsamides sought relief as an oppressed minority shareholder under N.J.S.A. 14A:12-7. He filed a 
verified complaint [***3]  and order to show cause with temporary restraints seeking injunctive relief, the 
appointment of a fiscal agent, and the dissolution of the corporation. The trial court entered a preliminary injunction 
giving each party equal access to business records and the premises and providing that business decisions were 
not to be made without the concurrence of both Balsamides and Perle. After a physical confrontation on 
Protameen's premises between two employees who had taken opposite sides in the dispute, the trial court 
appointed a provisional director.

The primary witnesses at the nineteen-day trial were Balsamides and his sons, Perle, and the parties' experts. The 
trial court found that Balsamides was an oppressed shareholder and was entitled to buy-out Perle's interest in 
Protameen and a related business. Although recognizing that the Balsamides group was not entirely blameless, the 
court found that their wrongdoing was neither intentional nor injurious to the company's business. The court 
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concluded that Perle, on the other hand, had conducted himself in his vendetta against Balsamides in a way that 
was harmful to the business of Protameen, and that he displayed no regard for the [***4]  welfare of the company or 
the interests of his partner. The witnesses' credibility and their demeanor were central to the court's conclusions.

The trial court rejected the idea of dissolving the corporation, concluding that it was worth significantly more as a 
going concern. It concluded that a buy-out by Balsamides presented the greatest possibilities of resolving the 
matter quickly and of maximizing the benefit to both parties. The trial court based the decision on its belief that 
Perle was more at fault; the Company's dynamic growth primarily resulted from Balsamides's skill and connections; 
and most members of the cosmetic industry viewed Balsamides as the face of Protameen.

In calculating the fair value of Perle's shares, the trial court concluded that the "excess earnings" method proposed 
by Balsamides's expert, Thomas J. Hoberman, was more reliable and his evaluation more credible than that of 
Perle's expert, Robert E. Ott. Hoberman determined that Protameen had a value of $ 4,176,400, after applying a 
thirty-five percent marketability discount. Ott, using a combination of "market" and "income" approaches, valued the 
company at $ 8,000,000. He did not apply a marketability [***5]  discount, concluding it was inappropriate because 
the court was directing the stock buy-out.

The trial court specifically rejected Ott's conclusion in respect of the marketability discount. It stated that the 
evaluation exercise must determine the intrinsic value of the business, which does not change simply because the 
court happens to direct a buy-out.

Balsamides was ordered to pay approximately $ 1.96 million for Perle's interest, after adjusting for the negative 
value of the related company. The court denied Balsamides's request for compensatory damages, finding the 
proofs inadequate. It also did not award Balsamides counsel fees as requested, or explain its reason for doing so. 
However, it assessed punitive damages against Perle in the amount of $ 75,000.

The parties appealed. The Appellate Division affirmed the buy-out order as well as the award of punitive damages. 
However, it disagreed with the trial court's application of a marketability discount as well as its complete rejection of 
Ott's valuation method, remanding for a revaluation as well as a determination of counsel fees. The most important 
disagreement was with the trial court's use of a thirty-five percent [***6]  marketability discount. The Appellate 
Division concluded that such a discount was not appropriate in this case because there was no sale of Perle's stock 
to the public, nor was Balsamides buying an interest that might result in the later sale of that interest to the public.

Both parties filed petitions for certification. The Supreme Court granted Balsamides's petition seeking reversal of 
the Appellate Division's decisions rejecting the use of a marketability discount and remanding for reconsideration of 
Protameen's valuation. It denied the petition of Perle.

HELD: The fair value of the oppressor shareholder's stock should include a marketability discount; the company 
that the oppressed shareholder is buying will remain illiquid because it is not publicly traded and information about it 
is not widely disseminated.

160 N.J. 352, *352; 734 A.2d 721, **721; 1999 N.J. LEXIS 836, ***3
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1. Great deference is due a trial court's findings in respect of the valuation of a closely-held corporation. The 
credibility and reliability of the expert witnesses are critical. The Court finds adequate support in the record for the 
trial court's approval of Hoberman's use of the "excess earnings" valuation method. The trial court's conclusion on 
that [***7]  issue should not be disturbed. (pp. 22-28)

2. The determination whether a "marketability discount" is applicable implicates a question of law, and is subject to 
de novo review. In refusing to apply such a discount to determine the fair value of Perle's shares, the Appellate 
Division ignored the reality that Balsamides is buying a company that will remain illiquid because it is not publicly 
traded and information about it is not widely disseminated. If it is resold in the future, Balsamides will receive a 
lower purchase price because of the company's closely-held nature. Because the equities of this case quite clearly 
lie with Balsamides, it would be unfair to allow Perle to receive Protameen's undiscounted value. (pp. 28-44)

3. The decision regarding the determination of "fair value" and the applicability of discounts depends not only on the 
specific facts of the case, but should reflect the purpose served by the law in that context. The guiding principle 
applied in this case and in Wheaton v. Smith, 1999 N.J. LEXIS 835, 160 N.J. 383, 734 A.2d 738 (1999), also 
decided today, is that the marketability discount cannot be used unfairly by the controlling or oppressing 
shareholders to benefit themselves [***8]  to the detriment of the minority or oppressed shareholders. (pp. 44-46)

The judgment of the Appellate Division is AFFIRMED in part, REVERSED in part, and the matter is REMANDED to 
the trial court.

CHIEF JUSTICE PORITZ and JUSTICES HANDLER, POLLOCK, O'HERN, STEIN and COLEMAN join in JUSTICE 
GARIBALDI's opinion. 

Counsel: Alan S. Pralgever, argued the cause for appellants (Brach, Eichler, Rosenberg, Silver, Bernstein, Hammer 
& Gladstone, attorneys; Mr. Pralgever, Stuart L. Pachman and John A. Snyder, II, on the briefs).

Martin N. Crevina, argued the cause for respondent (Buckalew, Frizzell & Crevina, attorneys; Mr. Crevina and 
Robert J. Buckalew, on the briefs).  

Judges: The opinion of the Court was delivered by GARIBALDI, J. Chief Justice PORITZ and Justices HANDLER, 
POLLOCK, O'HERN, GARIBALDI, STEIN and COLEMAN.  

Opinion by: GARIBALDI 

Opinion

 [*354]  [**722]   The opinion of the Court was delivered by

GARIBALDI, J.
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This appeal arises out of an acrimonious relationship that developed between two former friends and close 
business associates, Emanuel Balsamides, Sr. (Balsamides) and Leonard M. Perle (Perle). The two men were 
each fifty percent shareholders [***9]  of Protameen Chemicals, Inc. (Protameen or the Company), a corporation 
that supplies chemicals to the cosmetics industry. Following a series of spiteful and abusive actions by Perle, 
Balsamides petitioned the court for dissolution of the corporation, pursuant to N.J.S.A. 14A:12-7, the "Oppressed 
Shareholder Statute." The court ordered Perle to sell his shares in Protameen to Balsamides.

The primary issue in this appeal is whether in this judicially ordered buy-out the trial court should have applied a 

"marketability discount" to determine the "fair value" of Perle's shares. 1 We also determine whether the Appellate 

Division exceeded its scope of review by remanding the case to the trial court for reconsideration of its valuation of 
Perle's interest in Protameen.

I.

A.

Perle and Balsamides went into business together more [***10]  than twenty-five years before this suit was filed. 
Because of their complementary areas of expertise, they were the ideal team. Balsamides, using the contacts he 
had made over the years as a purchasing agent for Revlon Corporation, became Protameen's  [*355]  "outside 
man," to build the company's sales base. Perle, with his background in chemistry, became the company's "inside 
man," responsible for the technical and administrative sides of the business. In addition to sales management, 
Balsamides was responsible for advertising, marketing, and insurance; Perle provided technical support for staff 
and customers, and handled purchasing and office management.

The partners worked hard, and Protameen became a very successful business. By mid-1995, the company's gross 

sales exceeded $ 19 million. Protameen employed more than a dozen people and used seven warehouses. 2 Perle 

and Balsamides each had an annual income between $ 1 million and $ 1.5 million.

 [***11]  The trouble began in the late 1980s, when each man brought two sons into the business. 3 Apparently, they 

expected that the sons eventually would assume ownership and management of the Company. Balsamides's sons, 
and Perle's oldest son Adam, started working for the company in 1987. Daniel Perle joined them in 1989. 

1 "Fair value," as used in N.J.S.A. 14A:11-3, the "Appraisal Statute," is addressed in Lawson Mardon Wheaton, Inc. v. Smith, 
1999 N.J. LEXIS 835, 160 N.J. 383, 734 A.2d 738 (1999), also decided today.

2 Manlen Realty Corp. (Manlen) also was owned by Perle and Balsamides as equal shareholders. Manlen owns the real property 
on which Protameen operates. Relco Chemical Company (Relco) was a corporation owned in equal shares by Balsamides's two 
sons, Emanuel Balsamides, Jr. (Manny, Jr.) and Thomas Balsamides (Thomas), and Perle's two sons, Adam Perle (Adam) and 
Daniel Perle (Daniel). Relco was designed to conduct essentially the same type of business as Protameen, but on a much 
smaller scale. All three companies were New Jersey corporations.

3 "Plaintiff" or "defendant" refers to Balsamides and Perle. "Plaintiffs" or "defendants" refers to them and their sons.
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Balsamides's sons started in sales and were paid very well. They received commissions, expense accounts, and 
company [**723]  cars, as did other Protameen salesmen. At Perle's insistence, his sons started in administrative 
and office management positions, his area of expertise. Nevertheless, Perle believed his sons should receive the 
same compensation as Balsamides's sons. The hostilities were spurred by that issue.

 [*356]  Eventually, both of Perle's sons were moved into sales. Adam began in 1990, and Daniel a short time prior 
to this litigation. By that time, however, it was too late. The feuding [***12]  already had begun and encompassed 
both the sons and their fathers. Conditions at Protameen deteriorated to the point where both sides compared the 
judicial separation they sought to a "divorce," and one described the blood feud in which they were engaged as a 
"reenactment of the Hatfields and the McCoys."

B.

In June 1995, Balsamides sought relief as an oppressed minority shareholder under N.J.S.A. 14A:12-7. He filed a 
Verified Complaint, and Order to Show Cause with Temporary Restraints, against Perle, Perle's sons, and 
Protameen, Manlen, and Relco for immediate and permanent injunctive relief, for the appointment of a fiscal agent 
to operate the three corporations, and for the dissolution of the corporations. On July 20, 1995, the trial court 
entered a preliminary injunction and ordered that: all parties were to have equal access to business and computer 

records and to the corporation's premises; 4 business decisions were not to be made without the concurrence of 

both Balsamides and Perle; and Perle was to provide Balsamides, weekly, with a complete list of all new accounts 
and new orders, and the names of the salesmen to whom that new business had been given.

 [***13]  The trial court initially refused to appoint a provisional director. It changed that decision after physical 
violence broke out on Protameen's premises between two employees who had taken opposite sides in the dispute. 
The following day, the trial court appointed a provisional director and ordered that a security guard be assigned to 
the premises to enable the continued operation of  [*357]  the business, and to prevent employees from being 
attacked physically.

On July 31, 1995, defendants filed an Answer to plaintiffs' Complaint, denying the allegations, and a Counterclaim 
seeking the sale of Protameen to a third party. The trial court directed Balsamides to cooperate with Perle in finding 
a third-party purchaser for the company.

Between November 1995 and February 1996, the trial court held a nineteen-day trial. The primary witnesses were 
Balsamides and his sons, Perle, and the parties' respective experts. Balsamides and his sons testified about the 
offenses they claimed Perle and his sons had committed. Perle, in turn, testified about alleged wrongful acts he 
claimed the Balsamideses committed against him and his family.

4 The Order to Show Cause denotes Protameen, Manlen and Relco as "the Corporations," and speaks in terms of all three of 
them. The trial court's order refers to "the Corporation" without definition. His decision indicates that he refers to all of the 
corporations wherever that interpretation makes sense.

160 N.J. 352, *355; 734 A.2d 721, **722; 1999 N.J. LEXIS 836, ***11
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At the end of plaintiffs' case, upon defendants' motion, the court [***14]  dismissed the claims against Adam and 
Daniel Perle. The court also dismissed Manny, Jr. and Thomas Balsamides' claims against Leonard Perle. At the 
end of defendants' case, the court dismissed defendants' counterclaims for damages. Thus, the only claims 
remaining at the end of trial were Balsamides' claims against Perle for breach of fiduciary duty, for which he sought 
dissolution of their companies, compensatory damages, punitive damages, attorneys' fees and litigation costs, and 
Balsamides' sons' claims regarding Relco.

The trial court found that Balsamides was an oppressed shareholder under N.J.S.A. 14A:12-7 and was entitled to 

buy out [**724]  Perle's interest in Protameen and Manlen for $ 1,960,500. 5 Although recognizing that [***15]  the 

"Balsamides group [was not] entirely blameless in this entire controversy," the court found that any wrongdoing by 
that group was not intentional in nature and was  [*358]  not injurious to the company's business. The court 
concluded that Perle, on the other hand, had "conducted himself in his vendetta against Balsamides in a way that 
was harmful to the business of Protameen, and [he] displayed little or no regard for the welfare of his own company 
and the interests of his partner."

The witnesses' credibility and their demeanor were central to the court's conclusions. The court observed that 
Perle's "demeanor on the witness stand . . . told a story louder and more clearly than any of the words spoken 
during the course of this trial. His quest for equality for his sons and his resentment completely blinded him to the 
practical implications of what he was doing."

Although noting that Perle had committed some trivial transgressions and engaged in unilateral decisionmaking that 
harmed the company, the court expressly stated that its decision to order a buy-out was not based on those factors. 
Specifically, the court deemed trivial Perle's antiquated inventory system, his lack of quality [***16]  control, his 
attempts to sell his interest to a third party, and his efforts to bolster Adam Perle's efforts in Florida (except where 
those efforts were in violation of the B.F. Goodrich distribution agreement). Numerous other actions by Perle, on the 
other hand, were not trivial and constituted a breach of his fiduciary responsibility as a co-equal shareholder, 
amounting to shareholder oppression. Specifically, the court concluded that the following acts by Perle constituted 
oppression: Perle's purposeful refusal or delay in providing technical information required for plaintiffs' customers; 
his refusal to provide product samples when requested by plaintiffs' customers; his refusal to stock inventory that he 
knew plaintiffs' customers would be ordering; his assent to his son Adam's sale of carbopol in Florida in violation of 
Protameen's distribution agreement with B.F. Goodrich, a major customer of the Company; his denial of plaintiffs' 
access to the Company's computer system; and his disparaging treatment of plaintiffs in front of Protameen's 
personnel and his condoning of similar actions by his sons. The court found that Perle intended those actions to 
embarrass plaintiff and harm [***17]  plaintiff's relationship with  [*359]  his customers. Balsamides v. Perle, 313 
N.J. Super. 7, 14, 712 A.2d 673 (App.Div.1998).

5 If Balsamides was unable or unwilling to buy Perle's share of Protameen and Manlen, Perle would be given the opportunity to 
buy out Balsamides at the same price and terms. If Perle was unable or unwilling to buy, the Company would be put on the 
market and sold to a third party.

160 N.J. 352, *357; 734 A.2d 721, **723; 1999 N.J. LEXIS 836, ***13
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The court considered the alternatives to a forced buy-out. It rejected the idea of dissolving the corporation and 
selling its assets, concluding that the Company was worth significantly more as a going concern. Although Robert 
Pettus had offered to purchase the Company for $ 7.5 million in November of 1996, the court found the offer too 
speculative and tentative to be given any credence. The court further found that sale of Protameen on the open 
market would be no less speculative and uncertain. Even if the court "first attempt[ed] to preserve the integrity of 
the corporation by appointing a provisional director, . . . the corporation would have to be sold or have one partner 
buy out the other." Balsamides, supra, 313 N.J. Super. at 14, 712 A.2d 673. 

After considering all the alternatives, the court concluded:

It is my judgment that Leonard Perle should be required to sell his interests in Protameen to Emanuel 
Balsamides. That is the remedy that I consider to be the fair, just, and equitable remedy in these 
circumstances. The buy-out of one co-owner by [***18]  the other seems to me [**725]  to present the greatest 
possibilities of resolving this matter in the near future, of maximizing the benefit to both parties, and in 
preserving Protameen and its business to the greatest extent possible. . . .

The court based its decision on the belief that Perle was more at fault; that the Company's dynamic growth primarily 
resulted from Balsamides's skill and connections; and that most members of the cosmetic industry viewed 
Balsamides as the "face" of Protameen.

In calculating the "fair value" of Perle's shares, the court concluded that the "methodology and process" proposed 
by plaintiffs' expert, Thomas J. Hoberman, was more reliable and his evaluation more credible than that of 
defendants' expert, Robert E. Ott.

Using an "excess earnings" method of valuation, Hoberman determined that Protameen had a value of $ 4,176,400, 
after applying a thirty-five percent marketability discount. Ott, using a combination of "market" and "income" 
approaches, valued the Company at $ 8,000,000. He did not apply a marketability discount,  [*360]  concluding it 
was inappropriate because the court was directing the stock buy-out.

The court specifically rejected Ott's analysis,  [***19]  stating:
Mr. Ott's reasoning was that when the court provides the market by ordering a buy-out, there need be no 
concern for marketability and no discount for marketability. I disagree with Mr. Ott completely in that approach. 
The exercise of evaluation is not directed to determine the value of Protameen in light of a court ordered buy-
out. It is to determine the intrinsic value of the business. Its value does not change simply because the court 
happens in this case to direct a buy-out. The investigation by the two experts should have been an 
investigation to determine the value, the proper value, the market value of Protameen at the time they were 
using.

The court also declined to enforce the three-year restrictive covenant contained in the 1978 Stockholders' 
Agreement. Instead, the court imposed a one-year, geographically unlimited, non-competition restrictive covenant 
on Perle. No non-competition restrictions were placed on Perle's sons.

160 N.J. 352, *359; 734 A.2d 721, **724; 1999 N.J. LEXIS 836, ***17
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When the decision was rendered, Balsamides became the equitable owner of Protameen and Manlen. Balsamides 
was ordered to pay approximately $ 1.96 million for Perle's interest in Protameen and Manlen, after adjusting for the 

negative value of [***20]  Manlen. 6 Perle continued receiving his share of profits and salary until completion of the 

sale. The court enjoined Perle from entering Protameen's premises except to remove his belongings with 
Balsamides's permission and accompanied by Balsamides's representative.

The court denied plaintiffs compensatory damages, finding their proof inadequate. It also did not award plaintiffs' 
counsel fees or  [*361]  explain its reason for declining to award fees, even though plaintiffs'  [***21]  had requested 
counsel fees in their complaint. The court reserved judgment on punitive damages against Perle.

Shortly thereafter, the court issued a supplemental decision, in which it detailed a payment schedule for the 
purchase by Balsamides of Perle's interest in the businesses. It issued another supplemental decision on May 15, 
1996, in which it assessed [**726]  punitive damages against Perle in the amount of $ 75,000.

Perle (without his sons) filed a Notice of Appeal, seeking reversal of the trial court's decision on the grounds that it 
erred in valuing Perle's share of Protameen and in assessing punitive damages. Balsamides cross-appealed on the 
basis that he should have been awarded counsel fees and that the one-year restrictive covenant was too short and 
should have been extended for the full three years contemplated by the Stockholders' Agreement.

C.

The Appellate Division affirmed the buy-out order as being consistent with N.J.S.A. 14A:12-7(1)(c). It also affirmed 
the terms of the restrictive covenant imposed on Perle, and the punitive damages assessed against him. 
Balsamides, supra, 313 N.J. Super. at 29-33, 712 A.2d 673. The panel specifically disagreed with the trial court's 
application [***22]  of a marketability discount and remanded the valuation question, as well as determination of 
counsel fees.

While acknowledging the limited scope of appellate review, id. at 13, 712 A.2d 673, and the deference generally 
due a trial court's acceptance or rejection of an expert's valuation opinion, id. at 19, 712 A.2d 673, the Appellate 
Division nonetheless rejected certain aspects of the trial court's valuation of Protameen. The panel concluded that 
the trial court erred in completely rejecting Ott's valuation method and accepting Hoberman's, particularly where the 
method accepted, the "excess earnings" method, was disfavored by the Internal Revenue Service. Id. at 21-22, 23, 
712 A.2d 673. It remanded for the trial court to reconsider its acceptance  [*362]  of the eleven percent rate of return 
on net tangible assets and the thirty percent capitalization rate that plaintiffs' expert had used in his valuation. 

6 The court determined that Manlen had a "negative value" of $ 255,000, by which amount the Protameen valuation would be 
reduced when calculating a buy-out number.

The court made no decision on Relco, the company owned by the four sons. As the court noted, no evidence about that 
company had been produced; it seemed to be little more than the structure or shell of a corporation established purely for future 
use. The court suggested that the owners should privately dissolve that corporation, sell the assets if there were any, and divide 
the proceeds.

160 N.J. 352, *360; 734 A.2d 721, **725; 1999 N.J. LEXIS 836, ***19
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Specifically, the Appellate Division questioned the "six factors" Hoberman had used to justify the capitalization rate. 
Id. at 23-24, 712 A.2d 673. It also instructed the trial court to reconsider whether allowing Perle's sons to compete 
freely with Protameen would have an appreciable [***23]  effect on the Company's value, thereby affecting the 
capitalization rate. Id. at 25-26, 712 A.2d 673.

The most important disagreement, however, concerned the trial court's use of a thirty-five percent marketability 
discount in valuing Perle's stock. The Appellate Division did not dispute the usefulness of the marketability discount 
as a general rule. However, it disagreed with its propriety in these circumstances. Id. at 26, 712 A.2d 673. In the 
court's view,

[t]he problem with applying such a discount in this case is that there was no sale of Perle's stock to the general 
public nor was Balsamides buying an interest in the company, minority or otherwise, that might result in the 
later sale of a partial interest to a member of the public. Rather, this was a case of a fifty percent owner buying 
the stock of the other fifty percent owner, resulting in the buyer obtaining total ownership of the corporation. 
The appraisal by Hoberman, accepted by the court, with all of its deductions for adverse internal and market 
conditions, was aimed at determining the fair market value of the entire corporation if that corporation were to 
be sold. Applying a marketability discount to reduce [***24]  that valuation flies in the face of the initial 
valuations of both Hoberman and Ott of 100% of the corporation.

[Id. at 27-28, 712 A.2d 673.]

Accordingly, the Appellate Division remanded the matter to the Chancery Division for reconsideration of the 
valuation of Perle's interest in Protameen in light of its opinion. Id. at 33, 712 A.2d 673. It also remanded on the 
issue of counsel fees, which had been raised at trial but not addressed in the trial court's decision. Ibid.

Judge Wecker, in her concurrence, agreed that Protameen had been undervalued [**727]  substantially. In her 
view, however, the undervaluation was due solely to an improper application of the marketability discount and she 
would not have disturbed the trial court's conclusions regarding any other issue. All were "subjects of  [*363]  
credible though disputed evidence." Id. at 34, 712 A.2d 673 (Wecker, J., concurring). She wanted to make clear, 
since she thought the majority opinion did not, that a marketability discount might, under some circumstances, be 
applicable to sole ownership of a close corporation. Ibid.

The Balsamideses petitioned this Court for certification, seeking reversal of the Appellate Division's [***25]  
decisions to reject the use of a marketability discount and to remand for reconsideration of Protameen's valuation. 
Perle cross-petitioned. He opposed the relief sought by Balsamides, and sought review of the Appellate Division's 
remand with respect to counsel fees and its affirmance of the punitive damages assessment. We granted 
Balsamides's petition, 156 N.J. 425, 719 A.2d 1023 (1998), and denied Perle's cross-petition. Ibid.

II.

The principal issue in this case is valuation. Balsamides, supra, 313 N.J. Super. at 16, 712 A.2d 673. Specifically, 
the controversy centers on the valuation reports and methods used by the parties' respective experts: Thomas 
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Hoberman, a certified public accountant, who represented Balsamides; Robert Ott, a Chartered Financial Analyst, 
who represented Perle. While acknowledging that the market, income, and cost approaches to valuation were 
preferable, Hoberman testified that he had insufficient data to use those methods. Therefore, he used the "excess 
earnings" method to value Protameen.

Under the "market approach," the subject company is analyzed in relation to comparable companies traded on an 
"open free market." Hoberman testified that he found no companies [***26]  truly "comparable" to Protameen. He 
could not use direct competitors because each company did its own research and development, making them 
inherently dissimilar. He found four companies that used the same Standard Industrial Classification number as 
Protameen, with similar sales revenue, but they had many more employees than Protameen. In addition, according 
to Hoberman,  [*364]  Protameen operated more like a company with only $ 1 million to $ 2 million in sales. It did 
not use computer software to maintain its accounting and inventory records; they still were kept manually, with 
ledger sheets and index cards.

Hoberman also rejected the "income approach." The income approach accounts for value based on future net 
income or cash flow. To use it, the appraiser must be able to project income or cash flow for the coming five-year 
period. Because Hoberman was not permitted to interview Perle, he was unable to make credible projections, 
especially for anticipated capital expenditures. Hoberman rejected the cost approach because it produced a value 
lower than that calculated using the "excess earnings" approach.

Hoberman ultimately applied the "excess earnings" method of valuation. He testified [***27]  that there was no 
better method to value Protameen, and that such a method "generally" was used to value closely-held companies 
and professional practices. The "excess earnings" method or "formula method," is described in Rev. Rul. 68-609, 
1968-2 C.B. 327, 1968 WL 15211, as follows:

A percentage return on the average annual value of the tangible assets used in a business is determined, 
using a period of years (preferably not less than five) immediately prior to the valuation date. The amount of the 
percentage return on tangible assets, thus determined, is deducted from the average earnings of the business 
for such period and the remainder, if any, is considered to be the amount of the average annual earnings from 
the intangible assets of the business for the period. This amount (considered [**728]  as the average annual 
earnings from intangibles), capitalized at a percentage of, say 15 to 20 percent, is the value of the intangible 
assets of the business determined under the "formula" approach.

The Revenue Ruling also states that the "excess earnings" approach may be used "only if there is no better basis 
therefor available."

In applying the "excess earnings" method, Hoberman first determined [***28]  earnings for the previous five and a 
half years, based on the Company's financial statements. He then calculated the average weighted earnings from 
December 1990 to June 1995 as $ 1,195,659, and the average annual weighted value of the Company's net 
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tangible assets as $ 2,786,949. Because Protameen had  [*365]  been growing rapidly in the previous few years, 
Hoberman weighted the recent years most heavily when he projected future earnings and future value.

Next, Hoberman applied an eleven percent rate of return to the average annual weighted value of the net tangible 
assets. According to his report, eleven percent "reflects the rate of return that would be required on the tangible 
assets in order for the Company to service its debt, if management decided to leverage the assets, and cover its 
operating overhead." The calculated return on tangible assets was $ 306,564 (eleven percent of $ 2,786,949). 
Hoberman deducted that average return on tangible assets ($ 306,564) from the average weighted earnings for the 
corporation ($ 1,195,659), and was left with $ 889,094 in additional earnings. That figure represents the average 
annual earnings from intangible assets, or the average "excess earnings" [***29]  of the corporation for the five 
years preceding the valuation. Hoberman capitalized the average "excess earnings" at a rate of thirty percent, 
resulting in projected "excess earnings" of $ 2,963,657. In order to determine the value of the corporation before 
applying the marketability discount, Hoberman projected the net value of the corporation's tangible assets as of the 
date of valuation at $ 3,461,583. To the tangible asset value, he added $ 2,963,647 (the "excess earnings" 
capitalized at thirty percent) for a total value of $ 6,425,230. Hoberman testified that he used a rate of return and 
capitalization rate higher than average to account for the inherent risks in small companies generally and the 
specific risks, listed infra, at 370, 734 A.2d at 731, associated with Protameen.

Finally, Hoberman applied a thirty-five percent marketability discount to the calculated total value. He testified that, 
according to studies, thirty-five percent was a mid-range or conservative discount rate. Hoberman estimated 
Protameen's final value to be $ 4,176,000.

Ott, Perle's expert, used both the income approach and the market approach, but relied heavily on the income 
approach. [***30]  He testified that use of the cost or "excess earnings" approach would  [*366]  be inappropriate 
under the circumstances. The income approach seeks to determine the present value of all future earnings or, more 
accurately, the present value of the Company's future cash flow. Thus, the income approach calculates the 
equilibrium price at which a buyer will buy and a seller will sell. To determine Protameen's equilibrium price, Ott first 
computed normalized net income after taxes. He then added back noncash items (such as depreciation) to obtain 
the historical cash flow. The historical cash flow was used to project future cash flow. In projecting, Ott based future 
capital expenditures on Protameen's historical spending. (That is the information that Hoberman was missing.) 
Those calculations yielded "free cash flow"--the cash that would be available to a buyer.

Annualizing the results through October 1995, Ott found free cash flow for 1995 to be $ 909,244. Ott incorporated 
industry trends, economic forecasts, future growth and expense forecasts, and discussions with management into 
the projected free cash flow. He calculated the present value of free cash flow over the next five years [**729]  to be 
$ 3,526,110.  [***31]  He projected Protameen's residual value (obtained by projecting free cash flows from the fifth 
year to infinity using a formula) to be $ 4,537,605. Consequently, the present value of all future free cash flows 
totaled approximately $ 8,063,000. According to Ott, that was the Company's value under the income approach.

160 N.J. 352, *364; 734 A.2d 721, **728; 1999 N.J. LEXIS 836, ***28
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Ott verified his findings with the market approach. He identified four public companies engaged in chemical 
distribution and compared them with Protameen. Based on the value of those companies, Protameen was worth $ 
13,600,000. Recognizing, however, that there were no truly comparable companies, Ott did not treat this result as 
an actual estimate of Protameen's value, but as a "sanity check" to his income approach and as evidence that 
Protameen had significant value.

Ott also testified to several disagreements with Hoberman's valuation. First, he disagreed with Hoberman's use of 
the "excess earnings" approach, which he stated was the least desirable  [*367]  method of valuation. He also 
objected to the six-year time frame on which Hoberman's projections were based, because Protameen produced 
lower earnings during the early portion of that period. Subsequently, Protameen exhibited [***32]  significant growth. 
He, therefore, used a three-year unweighted average. He also testified that Hoberman erroneously capitalized 
earnings before taxes, rather than after taxes. Hoberman also normalized Perle's salary but not Balsamides's 
salary. Balsamides, supra, 313 N.J. Super. at 18, 712 A.2d 673. Ott also objected to the eleven percent rate of 
return applied to tangible assets and to the thirty percent capitalization rate. Ott considered those rates too high, 
because of the Company's significant positive growth. Ibid. He used rates of nine and eighteen percent, 
respectively.

His strongest disagreement, however, was with the thirty-five percent marketability discount. Ott stated such a 
discount was not appropriate when valuing one hundred percent of a company. Id. at 18-19, 712 A.2d 673. He 
testified that only a nominal discount was warranted, perhaps seven percent to reflect a brokerage fee. Id. at 19, 
712 A.2d 673.

Accordingly, Ott valued the company at $ 8,285,000, using both the market and income approaches, but relying 
primarily on the income approach. Thus, the experts' values for Protameen ranged from Hoberman's $ 4,176,000 to 
Ott's $ 8,285,000, further demonstrating that valuing a closely-held [***33]  corporation is more an art than a 
science.

III.

Balsamides asserts that by rejecting some of the trial court's findings with respect to his expert's valuation method, 
the Appellate Division exceeded the allowable scope of its appellate review. In Rova Farms Resort v. Investors Ins. 
Co., 65 N.J. 474, 483-84, 323 A.2d 495 (1974), we stated:

Considering first the scope of our appellate review of judgment entered in a non-jury case, as here, we note 
that our courts have held that the findings on which it is based should not be disturbed unless "* * * they are so 
wholly insupportable as to  [*368]  result in a denial of justice," and that the appellate court should exercise its 
original fact finding jurisdiction sparingly and in none but a clear case where there is no doubt about the matter. 
. . . That the finding reviewed is based on factual determinations in which matters of credibility are involved is 
not without significance. Findings by the trial judge are considered binding on appeal when supported by 
adequate, substantial and credible evidence.
[Citations omitted].
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That standard is particularly significant in valuation disputes, which frequently become battles between [***34]  
experts. Rapid-American Corp. v. Harris, 603 A.2d 796, 802 (Del.1992). The findings of the trial court are critical as 
the valuation of closely-held [**730]  corporations is inherently fact-based. Rev. Rul. 59-60, C.B.1959-1, . In other 
words, valuation of closely-held corporations is not an exact science. Lavene v. Lavene, 148 N.J. Super. 267, 275, 
372 A.2d 629 (App.Div.), certif. denied, 75 N.J. 28, 379 A.2d 259 (1977). There is no right answer.

Experts exercise judgment at many stages in the valuation process. As a result, their credibility and reliability are 
critical. Only the trial court has the opportunity to see, hear, and question the expert witnesses. Additionally, in 
complicated proceedings such as this, the trial court's findings on valuation typically are only one aspect of the 
overall resolution of the matter. Appellate courts should take care in accepting some and rejecting other findings of 
the court, as that may disturb the logic and equitable balance of the trial court's other conclusions. Accordingly, 
great deference is due a trial court's finding, which "will not be disturbed unless it is clearly erroneous [***35]  or 
shows an abuse of discretion." Madeline Marzano-Lesnevich & Francine Del Vescovo, The Minority Discount, 18 
N.J. Fam. Law 338, 339 (1998).

Whether the Court exceeded the allowable scope of its review by remanding to the trial court to reconsider 
Hoberman's use of the "excess earnings" approach, the eleven percent rate of return on tangible assets, and the 
thirty percent capitalization rate is a close question. We find that a careful reading of the Appellate Division's opinion 
discloses that it did not find that the trial court  [*369]  had abused its discretion, but merely sought a clarification of 
some of that court's findings on Hoberman's methods.

We find adequate support in the record for the trial court's approval of Hoberman's use of the "excess earnings" 
method. Both Hoberman and the trial court recognized that "excess earnings" was not the preferred method of 
valuation. The court noted that although not preferred, "excess earnings" is an acceptable method, and Hoberman 
chose it, in part, because defendants would not provide the information needed to employ any other method. We 
are not convinced that by plaintiff's counsel deposing Perle that Hoberman could have received the [***36]  data 
required to use the income approach; given the acrimony between the parties, it certainly would not have been 
acquired without a great deal of difficulty. Accordingly, the trial court did not abuse its discretion by accepting 
Hoberman's use of the "excess earnings" approach as the best approach available. At this point in the litigation, the 
trial court's conclusion on that issue should not be disturbed.

Revenue Ruling 68-609 states that in using the "excess earnings" approach:
The percentage of return on the average annual value of the tangible assets used should be the percentage 
prevailing in the industry involved at the date of valuation, or (when the industry percentage is not available) a 
percentage of 8 to 10 percent may be used.
The 8 percent rate of return and the 15 percent rate of capitalization are applied to tangibles and intangibles, 
respectively, of businesses with a small risk factor and stable and regular earnings; the 10 percent rate of 
return and 20 percent rate of capitalization are applied to businesses in which the hazards of business are 
relatively high.

160 N.J. 352, *368; 734 A.2d 721, **729; 1999 N.J. LEXIS 836, ***33
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The above rates are used as examples and are not appropriate in all cases. In applying the "formula"  [***37]  
approach, the average earnings period and the capitalization rates are dependent upon the facts pertinent 
thereto in each case.

Because Revenue Ruling 68-609, supra, recommends a rate of return of between eight and ten percent, the 
Appellate Division questioned Hoberman's use of an eleven percent return on tangible assets. Hoberman explained 
that the difference resulted from Protameen's inability to obtain the prime rate. The best rate available to the 
Company was the prime rate [**731]  plus two  [*370]  percent, or eleven percent. Although this claim was disputed, 
we believe there was sufficient credible evidence to support Hoberman's position and would not disturb the trial 
court's findings.

The Appellate Division also questioned the trial court's acceptance of a capitalization rate as high as thirty percent 
in light of Ott's use of eighteen percent. Balsamides, supra, 313 N.J. Super. at 23, 712 A.2d 673. The trial court 
observed that Hoberman based his rate on six negative factors: (1) lack of a full-time chemist; (2) projected decline 
in the market for the Company's animal- and mineral-based chemicals over the next five to ten years; (3) use of 
purchasing policies that placed a priority [***38]  on price over quality; (4) potential cancellation of Protameen's 
contract with B.F. Goodrich at any time; (5) reliance on six customers that accounted for twenty-seven percent of 
the sales; and (6) generation of nearly half the Company's sales by Balsamides. The Appellate Division observed 
that all of those factors could be corrected with Balsamides in full control of the Company. The panel also 
questioned why those six factors warranted a nine percent increase in the capitalization rate. Moreover, Hoberman 
relied primarily on information he received from Balsamides to establish those factors. The concerns that the 
Appellate Division noted with respect to the six factors appear to have merit. Id. at 23-24, 712 A.2d 673. 

Again, the panel did not specifically find that the trial court abused its discretion by accepting the thirty percent 
capitalization rate, but ordered the trial court to reexamine the significance of the factors on remand and, perhaps, 
consider other factors. The court observed that one other potential factor for the court to consider is the possibility 
of competition from Perle's sons, who are not bound by a non-competition agreement. Additionally, the trial court 
cut Perle's [***39]  non-competition agreement to one year. At oral argument, the Appellate Division was informed 
that Protameen has already lost customers to competition from the Perles. Id. Although recognizing that the 
covenants cannot be changed at this late date, the Appellate Division nevertheless suggested that  [*371]  on 
remand those competition factors be considered in reassessing the thirty percent capitalization rate. Id. at 33, 712 
A.2d 673. Those additional factors alone may be sufficient to justify the thirty percent capitalization rate. If on 
remand, the trial court still considers the thirty percent rate applicable, the Appellate Division should accept that 
court's conclusion.

IV.

A.

The trial court found, and the Appellate Division affirmed, that Balsamides was an "oppressed shareholder," as 
defined by N.J.S.A. 14A:12-7. That statute provides in pertinent part:

160 N.J. 352, *369; 734 A.2d 721, **730; 1999 N.J. LEXIS 836, ***36
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(1) The Superior Court, in an action brought under this section, may appoint a custodian, appoint a provisional 
director, order a sale of the corporation's stock as provided below, or enter a judgment dissolving the 
corporation, upon proof that
. . . .

(c) In the case of a corporation having 25 or less shareholders, the directors or [***40]  those in control have 
acted fraudulently or illegally, mismanaged the corporation, or abused their authority as officers or directors or 
have acted oppressively or unfairly toward one or more minority shareholders in their capacities as 

shareholders, directors, officers, or employees. 7

. . . .

 [**732]  (8) Upon motion of the corporation or any shareholder who is a party to the proceeding, the court may 
order the sale of all shares of the corporation's stock held by any other shareholder who is a party to the 
proceeding to either the corporation or the moving shareholder or shareholders, whichever is [***41]  specified 
in the motion, if the court determines in its discretion that such an order would be fair and equitable to all 
parties under all of the circumstances of the case.

(a) The purchase price of any shares so sold shall be their fair value as of the date of the commencement of 
the action or such earlier or later date deemed equitable by the court, plus or minus any adjustments deemed 
equitable by the court if the  [*372]  action was brought in whole or in part under paragraph 14A:12-7(1)(c) 
[oppression rather than deadlock].
(b) Within five days after the entry of any such order, the corporation shall provide each selling shareholder 
with the information it is required to provide a dissenting shareholder under section 14A:11-6, and within 10 
days after entry of the order the purchasing party shall make a written offer to purchase at a price deemed by 
the purchasing party to be the fair value of the shares.
(c) If the parties are unable to agree on fair value within 40 days of entry of the order, the court shall make the 
determination of the fair value, and the provisions of sections 14A:11-8 through 14A:11-11 shall be followed 
insofar as they are applicable.

[N.J.S.A. 14A:12-7 [***42]  (emphasis added)]

N.J.S.A. 14A:12-7(8), the buy-out section, was added to the New Jersey Business Corporation Act by the 1973 
amendments. See 1973 N.J. Laws ch. 366 P 67. The Oppressed Shareholder Statute recognizes that the most 
sensible remedy to resolve problems of deadlock, dissension, or oppression often will be to "effect a corporate 

7 Note that for the purposes of this statute, each of two fifty percent shareholders is a "minority" shareholder. Because a fifty 
percent shareholder cannot direct outcomes as a fifty-one percent shareholder can, he does not have "control" of the 
corporation. See Balsamides, supra, 313 N.J.Super. at 16, 712 A.2d 673; see also Bonavita v. Corbo, 300 N.J.Super. 179, 187-
89, 692 A.2d 119 (Ch.Div.1996).

160 N.J. 352, *371; 734 A.2d 721, **731; 1999 N.J. LEXIS 836, ***39
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divorce. It also recognizes that a purchase and sale of shares at a fair price may be more desirable to all parties 
than a dissolution." 2 John R. MacKay II, New Jersey Business Corporations, P14-6(d)(2)(a) (2d ed.1996).

In this case, the key question is whether Perle received "fair value" for the shares of stock he was judicially ordered 
to sell to Balsamides. Specifically, whether the trial court in calculating the "fair value" of his shares should have 
applied a discount reflecting the lack of marketability or nonmarketability of those shares ("marketability discount").

We first discuss what standard of review is appropriate in determining whether the trial court erred in applying the 
"marketability discount." A trial court's findings are entitled to great deference and will be overturned only if the 
trial [***43]  court abuses that discretion. Rova Farms Resort, supra, 65 N.J. at 484, 323 A.2d 495. However, 
matters of law are subject to a de novo review.

In analyzing corporate law issues, we find Delaware law to be helpful. Lawson Mardon Wheaton, supra, 160 N.J. at 
398, 734 A.2d 738, 1999 N.J. LEXIS 835; Pogostin v. Leighton, 216 N.J. Super. 363, 373, 523 A.2d  [*373]  1078 
(App.Div.1987), certif. denied, 108 N.J. 583, 531 A.2d 1356, cert. denied 484 U.S. 964, 108 S. Ct. 454, 98 L. Ed. 2d 
394 (1987). In Rapid-American Corp. v. Harris, supra, 603 A.2d at 804, the Delaware Supreme Court held that the 
trial court's refusal to add a "control premium" to the publicly-traded equity value of the company should be 
reviewed de novo. Likewise, the determination of whether a "marketability discount" is applicable implicates a 
question of law, and also is subject to de novo review. Lawson Mardon Wheaton, supra, 160 N.J. at 398, 734 A.2d 
738, 1999 N.J. LEXIS 835; Lawson Mardon Wheaton v. Smith, 315 N.J. Super. 32, 54-55, 716 A.2d 550 
(App.Div.1998); Balsamides, supra, 313 N.J. Super. at 26, 712 A.2d 673. [***44]  

 [**733]  Before exploring the issue of marketability discounts, it is useful to understand the distinction between a 
marketability discount and a minority discount. A minority discount adjusts for lack of control over the business 
entity, while a marketability discount adjusts for a lack of liquidity in one's interest in an entity. Even controlling 
interests in nonpublic companies may be eligible for marketability discounts, as the field of potential buyers is small, 
regardless of the size of the interest being sold. Lawson Mardon Wheaton, supra, 160 N.J. at 398-99, 734 A.2d 
738, 1999 N.J. LEXIS 835, James Edward Harris, Valuation of Closely-Held Partnerships and Corporations: Recent 
Developments Concerning Minority Interest and Lack of Marketability Discounts, 42 Ark. L. Rev. 649, 660 (1989); 
Edwin T. Hood, et al., Valuation of Closely Held Business Interests, 65 UMKC L. Rev. 399, 438 (1997). We note 
that Perle's expert, Ott, confused the concepts when he stated "a marketability discount is used only when trying to 
evaluate the interest of minority shares of stock."

To understand at what level the discounts are to be applied [***45]  also may be significant:

It is important to note the distinction between applying a discount at the corporate level to one or more of the 
values initially determined in valuing the entire corporation, as opposed to applying a discount at the 
shareholder level after the corporation has been valued. Discounting at the corporate level may be entirely 
 [*374]  appropriate if it is generally accepted in the financial community in valuing businesses.

[1 John MacKay II, New Jersey Business Corporations, § 9-10(c)(2), n.426 (citations omitted).]

160 N.J. 352, *372; 734 A.2d 721, **732; 1999 N.J. LEXIS 836, ***42
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B.

We now address the meaning of "fair value" in the Oppressed Shareholder Statute. That term is not defined in 
either that statute or in the Appraisal Statute. Most interpretations have considered the term in the context of 
dissenters' rights. But, as one commentator has observed, there is no reason to believe that "fair value" means 
something different when addressed to dissenting shareholders (N.J.S.A. 14A:11) than it does in the context of 
oppressed shareholders (N.J.S.A. 14A:12). 1 MacKay, supra, § 9-10(c)(2) n. 426. See also Robblee v. Robblee, 68 
Wash. App. 69, 841 P.2d 1289, 1294 (1992) (holding that [***46]  "fair value" means the same in an oppressed 
shareholder action as in a dissenting shareholder action).

Until the adoption of the New Jersey Business Corporation Act, N.J.S.A. 14A:1-1 to -16.4 in 1968, New Jersey 
required dissenters in appraisal actions to be paid the "full market value" for their shares. However, the New Jersey 
Corporation Law Revision Commission

abandoned the more restrictive standard of "full market value" used in Title 14 [of the Revised Statutes, the 
pre-1968 corporate law], in favor of the broader and more flexible test of "fair value" found in the [the ABA's] 
Model [Business Corporation] Act. In most cases the shares to be appraised will not be readily marketable.

[1968 Commissioners' Comment to N.J.S.A. 14A:11-3.]

"Fair value," thus, is not synonymous with fair market value. 8

 [**734]  In Lawson Mardon Wheaton, supra, 160 N.J. at 397, 734 A.2d 738, 1999 N.J. LEXIS 835, we recognized 
that "there is no inflexible test for determining  [*375]  fair value" and that "an assessment of fair value requires 
consideration of 'proof of value by any techniques or methods which are generally acceptable in the financial 
community and otherwise admissible [***47]  in court.' " 1 MacKay, supra, § 9-10(c)(1) (citing Dermody v. Sticco, 
191 N.J. Super. 192, 196, 465 A.2d 948 (Ch.Div.1983) (quoting from Weinberger v. UOP, Inc., 457 A.2d 701 
(Del.1983), rev'g 426 A.2d 1333 (Del.Ch.1981)); see also 2 ALI Principles, Principles of Corporate Governance: 
Analysis and Recommendations, comment d to P 7.22 at 305-06 (1994) (2 ALI Principles). [***48]  

8  Revenue Ruling 59-60, the key reference regarding valuation of closely held companies, determines "fair market value." It 
recounts the following definition from contemporaneous estate and gift tax regulations:

[F]air market value [is] the price at which the property would change hands between a willing buyer and a willing seller 
when the former is not under any compulsion to buy and the latter is not under any compulsion to sell, both parties having 
reasonable knowledge of relevant facts.

[Rev. Rul. 59-60, C.B.1959-1.]

Although Revenue Ruling 59-60 was disseminated originally for use in calculating estate and gift taxes, in 1965 its use was 
expanded to include all taxes. Its methodology currently is applied in some states to equitable distribution calculations. Madeline 
Marzano-Lesnevich & Francine Del Vescovo, supra, 18 N.J. Fam. Law, at 338. The Ruling lists a large number of factors that 
might be considered when valuing a closely-held business.

160 N.J. 352, *374; 734 A.2d 721, **733; 1999 N.J. LEXIS 836, ***45
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In calculating the "fair value" of Perle's stock, the main question to be resolved is whether the corporation's value 
should be reduced by a marketability or other discount. As stated previously, marketability discounts reflect the 
decreased worth of shares of stock in a closely-held corporation, for which there is no readily available market. In 
Lawson Mardon Wheaton, supra, 160 N.J. 383, 734 A.2d 738, 1999 N.J. LEXIS 835, we addressed the applicability 
of marketability discounts when valuing dissenting shareholders' stock in a statutory appraisal action, pursuant to 

N.J.S.A. 14A:11-3. 9 We recognized that there is no clear consensus on whether a marketability discount should be 

applied in those circumstances.  Id. at 400-  [*376]  01, 734 A.2d 738. Nevertheless, based on our review of the 
history and policies behind dissenters' rights and appraisal statutes, we found most persuasive those cases holding 
that marketability discounts generally should not be applied in determining the "fair value" of a dissenting 
shareholder's stock in an appraisal action. Id. at 402, 734 A.2d 738. Of course, there may be situations where 
equity compels another result. Ibid.

 [***49]  There is even less consensus about whether discounts should be applied in oppressed shareholder 
actions. Although other jurisdictions are divided, the majority reject the use of discounts for lack of marketability or 
liquidity, and minority discounts. 2 MacKay, supra, § 14-6(d)(2)(d). Most of the cases deal exclusively with the 
minority discount and do not address the marketability discount; others do not distinguish the discounts. Charland v. 
Country View Golf Club, Inc., 588 A.2d 609, 613 (R.I.1991) (finding that no minority and marketability discounts 
should be applied to purchase price of shares of fifteen percent shareholder when corporation elected to purchase 
his shares "at a price equal to their fair value."); Robblee, supra, 841 P.2d at 1294-95 (analogizing situation to 
dissenting shareholder action, court held that "minority fair market value discount" should not apply to shares of 
minority shareholder where there was no oppression by majority shareholder); Pooley v. Mankato Iron & Metal, Inc., 
513 N.W.2d 834, 837-38 (Minn.Ct.App.1994), review denied, 1994 Minn. LEXIS 389 (Minn. May 17, 1994) (holding 
that court did not abuse its discretion [***50]  in declining to reduce value of minority shareholder's share by minority 
discount in ordered buy-out of minority shareholders' shares pursuant to Minn.Stat. P 302A,751, subd. 2 (1988)); 
compare In re Seagroatt- Floral Co., 78 N.Y.2d 439, 583 N.E.2d 287, 291-92, 576 N.Y.S.2d 831 (1991) (holding 
that application of marketability discount to value all shares of corporation was appropriate, but application of further 
minority [**735]  discount was inappropriate) with McCann Ranch, Inc. v. Quigley-McCann, 276 Mont. 205, 915 
P.2d 239, 242-43, 53 Mont. St. Rep. 349 (1996) (finding trial court did not err in applying minority discount of 
twenty-five percent in determining "fair value" of minority shareholder's shares, where court found plaintiff  [*377]  
had not initiated court action as oppressed shareholder and parties had agreed to accept value of stock as 
determined by lower court that applied specific methodology recommended by plaintiff's own expert appraiser) and 
McCauley v. Tom McCauley & Son, Inc., 104 N.M. 523, 724 P.2d 232, 243-44 (App.1986) (allowing twenty-five 
percent minority discount to shares of oppressed shareholder because he had noncontrolling [***51]  interest in 

9 We further recognized that valuation principles that are appropriate for appraisal actions are not necessarily useful in other 
contexts such as valuation of stock for tax and equitable distribution purposes. Lawson Mardon Wheaton, supra, 160 N.J. at 
399, 734 A.2d 738; 2 ALI Principles, comment e, to P 7.22 at 312.

160 N.J. 352, *375; 734 A.2d 721, **734; 1999 N.J. LEXIS 836, ***48
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closely-held corporation); see also Balsamides, supra, 313 N.J. Super. at 27-29, 712 A.2d 673 (acknowledging split 
among courts deciding issue).

N.J.S.A. 14A:12-7(8)(a) governs court-ordered dissolution. That section specifically provides that the purchase price 
shall be a "fair value" "deemed equitable by the court, plus or minus any adjustments deemed equitable by the 
court if the action was brought" under N.J.S.A. 14A:12-7(1)(c) (the Oppressed Shareholder Statute). Thus, the 
statute gives courts "substantial discretion to adjust [the company's] purchase price" to reflect a marketability 
discount. 2 MacKay, supra, § 14-6(d)(2)(e). Particularly when court actions are filed on account of "oppression -as 
opposed to deadlock[,]" "[f]air value may be adjusted to the extent the court deems equitable." Ibid.

Accordingly, we find that courts in deciding whether to apply a marketability discount to determine the "fair value" of 
shares of a shareholder forced to sell his stock in a judicially ordered buy-out must take into account what is fair and 
equitable.

C.

Plaintiffs claim that the Appellate Division's decision creates an "unjust [***52]  sanction" for the owners of close 
corporations. By not applying a marketability discount, plaintiff argues, the remaining shareholder will have to 
absorb the full reduction for lack of marketability when he sells the company at a future date. The Appellate 
Division, conversely, thought it would be "neither 'fair' nor 'equitable' for the surviving shareholder to obtain the 
selling shareholder's interest at a discount." Balsamides, supra, 313 N.J. Super. at 29, 712 A.2d 673. 

 [*378]  Central to the Appellate Division's and defendant's argument that no marketability discount should apply is 
the fact that the buyer does not have to be found from a pool of buyers, large or small. The buyer is found: it is 
Balsamides. Applying that theory, the Appellate Division dismissed the notion that Balsamides might sell all or part 
of the Company in the future:

The problem with applying such a discount in this case is that there was no sale of Perle's stock to the general 
public nor was Balsamides buying an interest in the company, minority or otherwise, that might result in the 
later sale of a partial interest to a member of the public.

[Id. at 27, 712 A.2d 673.]

That is an erroneous assumption. The position of [***53]  the Appellate Division ignores the reality that Balsamides 
is buying a company that will remain illiquid because it is not publicly traded and public information about it is not 
widely disseminated. Protameen will continue to have a small base of available purchasers. If it is resold in the 
future, Balsamides will receive a lower purchase price because of the company's closely-held nature.

If Perle and Balsamides sold Protameen together, the price they received would reflect Protameen's illiquidity. They 
would split the price and also share that detriment. Similarly, if Balsamides pays Perle a discounted price, Perle 
suffers half the lack-of-marketability markdown now; Balsamides suffers the other half when he [**736]  eventually 
sells his closely-held business. Conversely, if Perle is not required to sell his shares at a price that reflects 
Protameen's lack of marketability, Balsamides will suffer the full effect of Protameen's lack of marketability at the 
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time he sells. Accordingly, we find that Balsamides should not bear the brunt of Protameen's illiquidity merely 
because he is the designated buyer.

To secure a "fair value" for Perle's stock, a marketability discount should be applied.  [***54]  To do otherwise would 
be unfair, particularly since Perle was the oppressor and Balsamides was the oppressed shareholder. The fact that 
the buyer is known is irrelevant. When Balsamides eventually sells, he will suffer the full effect of any marketing 
difficulties. Because the "equities" of  [*379]  this case quite clearly lie with Balsamides, it would be unfair to allow 
Perle to receive Protameen's undiscounted value.

We further observe that a thirty-five percent marketability discount, if properly applied, was appropriate in this case. 
The Appellate Division, although rejecting the use of the discount, commented that marketability discounts typically 
have ranged between thirty percent and forty percent. Balsamides, supra, 313 N.J. Super. at 27, 712 A.2d 673. One 
author cites a study documenting marketability discounts in the range of thirty percent to forty percent for closely-
held companies. Harris, supra, 42 Ark. L. Rev. at 658-59; see also Hood, et al., supra, 65 UMKC L.Rev. at 439-40 
(citing study concluding that "35% nonmarketability discount from intrinsic value is appropriate for stock in a closely-
held corporation"). Accordingly, we find that a thirty-five [***55]  percent marketability discount is within the generally 
accepted and reasonable range given the facts presented.

D.

The question remains whether a marketability discount properly was applied below. Some commentators observe 
that a marketability discount is not a discount at all. Rather, it is a price adjustment reflecting factors typical of close 
corporations. Those factors include dependence on key employees or key customers, and go beyond the ready 
salability or liquidity of the firm. To adjust for those factors, an appraiser might use a higher capitalization rate or a 
lower multiple for earnings. John R. MacKay II, A Pair of Important Holdings, 153 N.J.L.J. 962, 963 (1998). As one 
commentator observes:

Up until its most recent addition, the IRS Valuation Guide advised agents that the most effective way to counter 
taxpayer arguments for the marketability discount "is to indicate that you have taken it into consideration in 
your overall appraisal of the stock and for that reason you have applied a conservative capitalization rate or 
weighed certain of the other factors from a conservative standpoint to give effect to this marketability factor."

[Harris, supra, [***56]  42 Ark. L. Rev. at 657-58]. 

 [*380]  Hoberman asserts that he did not factor a marketability discount into his choice of the thirty percent 
capitalization rate and examination of his testimony supports that conclusion. On direct examination, Hoberman 
explained how he valued Protameen using the "excess earnings" method. He testified that he arrived at a value of $ 
4,170,000 after applying a thirty-five percent discount for lack of marketability. That amount represented "a value of 
the company based on one hundred percent of the stock."

The trial court then asked Hoberman specifically, "why isn't lack of marketability a factor in your analysis? Why 
didn't you factor that into your analysis?" Hoberman responded, "[We] didn't take it into consideration in building up 
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our capitalization rate, and as I stated before, closely-held businesses don't have an active market to go out and 
sell their stock." Those statements suggest that Hoberman had not factored a marketability discount into [**737]  his 
"excess earnings" valuation and that such discount was applied only once, at the corporate level.

Hoberman's cross-examination further supports the conclusion that he did not factor a marketability [***57]  
discount into the capitalization rate. Defense counsel asked Hoberman whether the figure of $ 6,425,230 
"represented the value of one hundred percent of the shares of stock of the company[.]" He answered, "[Y]es, it 
does, before any marketability discounts." Defense counsel then proceeded to question Hoberman regarding the 
purpose of a marketability discount. Hoberman explained that the discount reflects the fact that there is no readily 
available market for Protameen's stock. Defense counsel pressed on: "isn't it correct that if you were to sell one 
hundred percent of the company that the marketability discount should not be taken into effect." Hoberman 
disagreed. He explained that "[a]ll nonpublic companies, regardless of the block, the size of the block of the stock 
offered, have no market on which to sell these stocks. Therefore, any company that does not have this availability 
of markets is going to suffer a marketability discount." Hoberman further explained that a marketability discount is 
not necessarily based on the size of the  [*381]  company. It is reflective of the fact that the company is a closely-
held "nonpublic business that [has] no market on which to sell [its stocks]." Moreover,  [***58]  he explained that 
whether you apply a marketability discount to one hundred percent of the shares of stock, fifty percent of the shares 
of stock, or twenty percent of shares of stock, the marketability discount would be the same.

Based on the record, we do not believe that Hoberman incorporated a marketability discount into his $ 6,425,230 
initial valuation of the Company. Hoberman's appraisal focused on the historical performance and specific attributes 
and risks of Protameen. It was not based on the income or market approach.

Hoberman arrived at the capitalization rate based on six negative factors. We have remanded that issue to the trial 
court for further clarification. In reconsidering the thirty percent capitalization rate, the trial court, if it chooses, may 
reconsider whether Hoberman incorporated a thirty-five percent "marketability discount" in his "excess earnings" 
analysis. If he did, an additional marketability discount should not have been applied.

V.

Although it would be helpful to pronounce a consistent rule regarding the determination of "fair value" and the 
applicability of discounts under various circumstances, we cannot do so. Each decision depends not only [***59]  on 
the specific facts of the case, but also "should reflect the purpose served by the law in that context." 2 ALI 
Principles, comment e, to P 7.22 at 312.

In both Lawson Mardon Wheaton, supra, 160 N.J. at 407, 734 A.2d 738, 1999 N.J. LEXIS 835, and in this case, we 
have decided that the "equities of the case" must be considered when ascertaining "fair value" in appraisal and 
oppressed shareholder actions. In Lawson Mardon Wheaton, supra, 160 N.J. at 387, 734 A.2d 738, 1999 N.J. 
LEXIS 835, as in the present case, we know who is buying the shares. In Lawson Mardon Wheaton, it is the 
company; in this case, it is the oppressed shareholder. In both cases, the shareholder is entitled to the "fair  [*382]  
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value," rather than "fair market value," of his shares. Application of the equities in the two cases, however, dictates 
opposite results.

In Lawson Mardon Wheaton, supra, 160 N.J. at 389, 734 A.2d 738, the corporation in an attempt to restrict future 
public sales of the company's stock approved a plan to restructure the corporation that triggered the rights of 
dissenting shareholders to demand payment of the "fair value" of their shares under [***60]  the Appraisal Statute. 
In that case, we held [**738]  that in calculating the "fair value" of the dissenters' shares, it would be unfair and 
inequitable to apply a marketability discount. To allow the majority shareholders to buy out the minority dissenters at 
a discount would penalize the minority for exercising their statutory rights. Moreover, it would create the wrong 
incentives for shareholders. It would tempt the majority to engage in activities designed to create dissent. It also 
would encourage the majority to expel troublesome shareholders while simultaneously allowing them to profit. Such 
a result runs contrary to the appraisal statute's design.

Of course, the possibility always remains that a group will fabricate disapproval of a corporate change in an effort to 
extract undiscounted value. The remaining shareholders would be left to shoulder the full burden of a lack of 
marketability. However, the majority would not remain unprotected. The majority must make a material structural 
corporate change to trigger appraisal rights. The dissenters cannot fabricate dissent on their own. In the event that 
shareholders manipulated corporate activity to gain unfair advantage, principles [***61]  of equity would enable the 
court to determine fair value accordingly.

In cases where the oppressing shareholder instigates the problems, as in this case, fairness dictates that the 
oppressing shareholder should not benefit at the expense of the oppressed. Requiring Balsamides to pay an 
undiscounted price for Perle's stock penalizes Balsamides and rewards Perle. The statute does not allow the 
oppressor to harm his partner and the company and be rewarded with the right to buy out that partner at a discount. 
We  [*383]  do not want to afford a shareholder any incentive to oppress other shareholders. What to do when it is 
the oppressing shareholder who is given the buy-out option is a harder question that we need not decide. The 
guiding principle we apply in this case and in Lawson Mardon Wheaton is that a marketability discount cannot be 
used unfairly by the controlling or oppressing shareholders to benefit themselves to the detriment of the minority or 
oppressed shareholders.

VI.

The judgment of the Appellate Division is affirmed in part, reversed in part, and the matter remanded to the trial 
court for reconsideration of Hoberman's use of thirty percent capitalization rate in valuing [***62]  Perle's interest in 
Protameen and for consideration of the issue of an award of counsel fees to plaintiffs.

CHIEF JUSTICE PORITZ and JUSTICES HANDLER, POLLOCK, O'HERN, STEIN, and COLEMAN join in 
JUSTICE GARIBALDI's opinion.  

End of Document
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